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THE COMPANY INTERESTS REPRESENTED BY THIS LIMITED LIABILITY COMPANY 

AGREEMENT HAVE NOT BEEN REGISTERED UNDER THE UNITED STATES 

SECURITIES ACT OF 1933, AS AMENDED, OR UNDER ANY OTHER APPLICABLE 

SECURITIES LAWS. SUCH INTERESTS MAY NOT BE SOLD, ASSIGNED, PLEDGED OR 

OTHERWISE DISPOSED OF AT ANY TIME WITHOUT EFFECTIVE REGISTRATION 

UNDER SUCH ACT AND LAWS OR EXEMPTION THEREFROM AND COMPLIANCE 

WITH THE OTHER SUBSTANTIAL RESTRICTIONS ON TRANSFERABILITY SET FORTH 

HEREIN. 

 

THE COMPANY INTERESTS REPRESENTED BY THIS LIMITED LIABILITY COMPANY 

AGREEMENT ARE ALSO SUBJECT TO ADDITIONAL RESTRICTIONS ON TRANSFER 

AND REPURCHASE OPTIONS SET FORTH IN THIS AGREEMENT. 
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THIS AMENDED AND RESTATED OPERATING AGREEMENT ("Agreement") of 

Surf’s Up Cannabis Operations, LLC, a Massachusetts limited liability company (the 

"Company"), is made as of October 15, 2023 (the Effective Date") by and among the persons 

named on Schedule 1 hereto as the Members of the Company. The parties hereto, intending 

to be legally bound, agree as follows: 

 

ARTICLE 1 

ORGANIZATIONAL MATTERS 

 

Section 1.1 Formation of Limited Liability Company 

 

The Company became a limited liability company under the laws of the Commonwealth of 

Massachusetts and pursuant to the Act on November 4, 2022, by the filing of a Certificate of 

Organization (the "Certificate") with the Secretary of State of the Commonwealth of 

Massachusetts, as required by the Act. 

 

1.2 Name 

 

The name of the Company shall be Surf’s Up Cannabis Operations, LLC, provided that the 

Management Committee (defined below) may select and utilize various trade names from time to 

time. The Management Committee may change the name of the Company, subject to the terms of 

this Agreement and applicable law. 

 

1.3 Offices 

 

The registered office of the Company in the Commonwealth of Massachusetts is the office named 

in the Certificate or such other office (which need not be a place of business of the Company) as 

the Management Committee may designate. The registered agent of the Company in the 

Commonwealth of Massachusetts is the person named in the Certificate or such other Person or 

Persons as the Management Committee may subsequently designate in the manner provided by 

law. The principal office of the Company is 770 Gallivan Boulevard, Boston, MA 02122, or at 

such other place as the Management Committee may designate, which need not be in the 

Commonwealth of Massachusetts. 

 

1.4 Purpose 

 

The purpose of the Company is to own and operate, as a licensed entity, directly or indirectly 

through a Subsidiary and/or joint ventures, one or more businesses (each a "Location", and 

together the "Locations") and to engage in the sale of products within the cannabis industry, to 

perform any other purposes approved by the Management Committee, and to exercise all of the 

rights and the performance of all of the obligations that relate to such activities, and to engage in 

such other activities directly related to the foregoing business as may be necessary, advisable or 

appropriate in the discretion of the Management Committee (collectively, the "Business"). 
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1.5 Fiscal Year 

 

The fiscal year of the Company shall be the calendar year or such other fiscal year as the 

Management Committee shall determine. 

 

1.6 Term 

 

The Company was formed on the date of filing of the Certificate and its period of existence shall 

be perpetual until termination and dissolution thereof in accordance with the provisions of Article 

9 of this Agreement. 

 

1.7 Capitalized Terms 

 

Capitalized terms used but not defined herein shall have the meanings ascribed to them in Section 

10.1 of this Agreement. 

 

ARTICLE 2 

CAPITAL CONTRIBUTIONS AND CAPITAL ACCOUNTS 

 

2.1 Initial Capital Contributions; Units 

 

The membership interests of the Members shall be represented by issued and outstanding Units, 

which shall be classified as Class A or Class B. No type, class or series of Units shall be certificated 

unless otherwise determined by the Management Committee. The total number of Units which the 

Company is authorized to issue and the authorized capital of the Company shall be designated by 

the Management Committee as either shares of Class A or Class B Units. Each Member listed on 

Schedule 1 has made, or contemporaneously with the execution of this Agreement will make, a 

capital contribution to the Company in the amount set forth on Schedule 1 and is deemed to own 

the Units set forth opposite such Member’s name on Schedule 1. 

 

2.2 No Additional Capital Contribution 

 

The Members shall not be required to make any additional capital contributions. 

 

2.3 Capital Accounts 

 

Separate and individual Capital Accounts shall be established and maintained by the Company for 

each Member in accordance with the rules of Treasury Regulation Section 1.704-1(b)(2)(iv). The 

Capital Account of each Member shall be credited with the Member’s capital contributions (at fair 

market value with respect to contributed property, net of any liabilities assumed by the Company 

in connection with such contribution or to which such contributed property is subject) and shall be 

appropriately adjusted to reflect each Member’s allocations of Net Profits and Net Losses, the fair 

market value of property distributed (net of any liabilities assumed by such Member or any 

liabilities to which such property is subject) to the Member and such other adjustments as shall be 

required by Code Section 704 and the Treasury Regulations promulgated thereunder. 
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2.4 Limited Liability 

 

No Manager or Member shall be personally liable to satisfy any judgment, decree, or order of a 

court for, or be personally liable to satisfy in any other manner, any debt, obligation, or liability 

(whether arising in contract, tort or otherwise) of the Company solely by reason of being a Manager 

or Member. 

 

2.5 No Interest on or Right to Withdraw Capital Contributions; Negative Capital 

Accounts 

 

No interest shall be paid by the Company and no Member shall have the right to receive interest 

on capital contributions or on the balance in any capital account and no Member shall have the 

right to withdraw the Member’s capital contribution or to demand or receive a return of the 

Member’s capital contribution or to otherwise withdraw as a Member. No Member shall be 

required to pay to any other Member or the Company any deficit or negative balance that may 

exist from time to time in such Member’s Capital Account (including upon and after dissolution 

of the Company). 

 

2.6 Additional Units 

 

Subject to Section 4.1(b), no Member shall have the right to make additional capital contributions 

to the Company without the consent of a majority vote of the members of the Management 

Committee. Subject to Section 4.1(b), subsequent to the initial issuance of Units, additional Units 

may be authorized, issued and sold by the Company to any Person, whether or not already a 

Member, in such number, amount and upon such terms and conditions as are determined by a 

majority vote of the Members of the Company, based upon their respective percentage ownership 

interests in the Company (the "Additional Units"); provided however, that no Additional Units 

shall be issued and sold unless such Additional Units shall have first been offered to the Members 

pursuant to Section 2.7 below. Any Person purchasing Additional Units shall become a Member 

of the Company for all purposes upon signing a counterpart to this Agreement. 

 

2.7 Pre-Emptive Rights. 

 

(a) Subject to the exclusion provided for in subsection (d) and Section 4.1(b) below, before 

the Company may issue and sell Additional Units to any Person (including an existing Member, 

but excluding any issuances which are made on a pro rata basis to all Members) (the "Proposed 

Purchaser") the Company must first make a bona fide offer (the "Offer") to sell such Additional 

Units to all of the existing Members in accordance with this Section 2.7. The Company shall 

provide written notice to each Member, which shall set forth (i) the identity of the Proposed 

Purchaser, (ii) the total number of Additional Units subject to the Offer and such Member’s pro 

rata portion thereof, (iii) the purchase price thereof, which must be stated in United States dollars 

(the "Offer Price"), and (iv) all other terms of the Offer, including the closing date, which shall not 

be earlier than twenty (20) days or later than one hundred twenty (120) days after the date notice 

of the Offer (the "Notice Date") is given by the Company to the Members (collectively items (i) 

through (iv), the "Offer Terms"); provided, however, that any of the foregoing requirements may 

be waived with the written consent of all Members. Each Member shall have fifteen (15) business 

DocuSign Envelope ID: 3A09A2F6-A6A8-4E84-BBA3-FA9FFDB151C8



-4- 
 

days ("Preemptive Period") to elect to purchase all or a portion of such Member’s pro rata portion 

as set forth in the Offer, by providing written notice to the Company (e-mail being sufficient) of 

such election. The Offer Terms, including the Offer Price, made to the Members pursuant to this 

Section 2.7 shall be no less favorable (and in the case of the Offer Price, no greater) than the terms 

on which such Additional Units are to be sold to the Proposed Purchaser. For purposes of this 

Section 2.7, a Member’s "pro rata portion" shall be the product of the total Additional Units being 

offered in connection with an Offer multiplied by a fraction (i) the numerator of which is the 

number of Units such Member owns as of the Notice Date and (ii) the denominator is the aggregate 

number of Units owned by all the Members as of the Notice Date. 

 

(b) If any Member does not exercise such Member’s option to purchase all or a part of its 

pro rata portion of the Additional Units pursuant to Section 2.7(a) (such remainder, the "Remaining 

Additional Units"), then within five (5) days of the expiration of the Preemptive Period, the 

Company shall notify any Member that has elected to purchase all of its pro rata portion pursuant 

to Section 2.7(a) of the opportunity to purchase all or a portion of such Remaining Additional 

Units. Such Member shall have fifteen (15) days to elect to purchase all such Remaining Additional 

Units. If more than one Member is eligible to purchase Remaining Additional Units pursuant to 

this Section 2.7(b), such Members shall be entitled to purchase their ratable portion of such 

Remaining Additional Units, determined based on the ratio of Units held by such Member relative 

to the Units held by all such eligible Members. 

 

(c) If any Member does not exercise such Member’s option to purchase any Additional 

Units or Remaining Additional Units pursuant to Section 2.7(a) or 2.7(b) (or if any such Member 

fails to pay the Offer Price in the time frame set forth for payment in the Offer notice), the Company 

may sell any such unpurchased Additional Units to the Proposed Purchaser; provided, that such 

sale shall occur not later than one hundred eighty (180) days after the Notice Date and only in 

accordance with the Offer Terms (except with regard to the sale price which may exceed the Offer 

Price). In the event a sale contemplated by the preceding sentence is not consummated within one 

hundred eighty (180) days, any sale beyond such time shall again be subject to this Section 2.7. 

 

(d) This section shall not apply to any Units reserved for an equity incentive plan approved 

under this Agreement, or otherwise issued to employees, consultants, advisors and the like for 

purposes of compensation. 

 

2.8 Investment Representations and Acknowledgments 

 

Each of the Members represents and acknowledges to the Company as of the date hereof (or, with 

regard to any later-admitted Member, as of the date such Member executes a counterpart signature 

or joinder to this Agreement), with respect to the issuance of Units to such Member, as follows: 

 

(a) The Units are being purchased for the Member’s own account and for investment and 

not with a view to or for resale in connection with any distribution or public offering of the Units 

within the meaning of the Securities Act of 1933, applicable state securities laws, and other 

applicable securities laws and rules (collectively the "Securities Laws"). 
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(b) The Member has such knowledge and experience in financial and business matters that 

the Member is capable of evaluating the merits and risks of the purchase of the Units. 

 

(c) All documents, records, and books pertaining to the Company and the purchase of the 

Units have been made and are available to the Member and representatives of the Member, and 

the Member has had an opportunity to ask questions of and receive answers from all persons related 

to the Company concerning the Company and the Units. 

 

(d) The Units have not been registered under any of the Securities Laws and cannot be 

resold or otherwise disposed of and must be held indefinitely unless they are subsequently 

registered under the Securities Laws or an exemption from registration is available. 

 

(e) The exemption under Rule 144 under the Securities Act of 1933 may not be available 

for the resale of the Units. 

 

(f) The Company is under no obligation and does not intend to register the Units under the 

Securities Laws or to effect compliance with any exemption from registration under the Securities 

Laws in the future. 

 

(g) The Member has not been subject to any criminal, civil, administrative, or other legal 

proceeding in any domestic or foreign jurisdiction that would disqualify the Member from owning 

Units in the Company, and the Member has complied in all respects with any provisions otherwise 

limiting ownership or control of a marijuana business under Chapter 935 of the Code of 

Massachusetts Regulations. 

 

2.9 Drag-Along 

 

(a) Subject to Section 4.1(b), in the event that the sale of the Company (whether by merger, 

reorganization, consolidation sale of all or substantially all of the Company’s assets or sale, directly 

or indirectly, of all of the outstanding Units) to an unaffiliated third-party is approved by the 

consent of a majority of the Members of the Company, based upon their respective percentage 

ownership interests in the Company (an "Approved Sale"), each and every one of the other 

Members (each, a "Drag-Along Member") agrees to sell in such Approved Sale all Units held by 

such Drag-Along Member for the same form and amount of consideration per class of Unit and 

otherwise on the same terms and conditions upon which all other Members sell their Units. 

 

(b) Each Member hereby waives, to the extent permitted by applicable law, all rights to 

object to or dissent from such Approved Sale and hereby agrees to consent to and raise no 

objections against such Approved Sale. The Company and the Members hereby agree to cooperate 

fully in any Approved Sale and not to take any action prejudicial to or inconsistent with such 

Approved Sale. 

 

(c) At least thirty (30) days prior to the anticipated closing date of an Approved Sale, the 

Company shall provide a written notice (the "Drag-Along Notice") of the Approved Sale to the 

Drag-Along Members. The Drag-Along Notice must set forth the consideration per Unit (per Unit 

class, if applicable) to be paid in such Approved Sale and the other terms and conditions of the 
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Approved Sale and include copies of the documents to be executed by such Drag-Along Members 

(collectively, "Ancillary Documents"), which may include, but not be limited to, transfer 

agreements, sale agreements, escrow agreements, consents, assignments, releases and waivers. Not 

later than 15 days after receipt of the Drag-Along Notice, each of the Drag-Along Members shall 

deliver to the Management Committee an unconditional agreement in writing to sell all of such 

Drag-Along Member’s right, title and interest in such Drag-Along Member’s Units pursuant to 

this Section 2.9 simultaneously with the consummation of such Approved Sale in exchange for 

delivery to such Drag-Along Member of the consideration therefor and all Ancillary Documents 

required to be executed in connection with such Approved Sale (the release of which may be 

conditioned upon consummation of the Approved Sale). Each Member will be obligated to (i) pay 

its respective pro rata share of the expenses incurred by the Members in connection with any such 

Approved Sale to the extent not paid or reimbursed by the Company or unaffiliated third-party 

purchaser; provided, that no Member shall be obligated to make any out-of-pocket expenditure 

prior to the consummation of the Approved Sale, and (ii) shall be responsible for such Member’s 

pro rata share in any purchase price adjustments, indemnification or other obligations that the 

sellers of Units, other equity interests or assets are required to provide in connection with such sale 

so that proceeds will be distributed as if they had been distributed after giving effect to such 

adjustments, indemnification and other obligations (other than any such obligations that relate 

specifically to a particular Member, such as indemnification with respect to representations and 

warranties given by a Member individually regarding such Member’s title to and ownership of 

Units); provided, that all representations, warranties, covenants and indemnities shall be made by 

the Members severally and not jointly and no Member will be obligated in connection with an 

Approved Sale to agree to indemnify or hold harmless the transferees with respect to an amount in 

excess of the net cash proceeds paid to such Member in connection with such Approved Sale. In 

connection with any Approved Sale, each Member appoints the members of the Management 

Committee or its designee as its representative to make all decisions in connection with any sale 

agreement (including the right to resolve any potential indemnification claims or other disputes on 

behalf of all Members). In the event that any Member receives a Drag-Along Notice pursuant to 

this Section 2.9(c), such Member agrees to use its commercially reasonable efforts, to take, or 

cause to be taken, all action and to do, or cause to be done, all things necessary, proper or advisable, 

under applicable laws and regulations (including, without limitation, to ensure that all appropriate 

legal and other requirements are met and all consents of third parties are obtained), to consummate 

the proposed transactions contemplated by this Section 2.9. If any such vote is required by 

applicable law, each Member agrees that, in addition to any of the requirements of the immediately 

preceding sentence, such Member shall vote all of its Units in favor of the transaction. The 

Members hereby appoint the members of the Management Committee or its designee as its 

attorney in fact to enter into any agreements to effectuate this Section 2.9(c). If the closing of the 

Approved Sale does not occur within 90 days following the date of the Drag-Along Notice, on the 

terms set forth therein, the Company and the Members may not then effect a transaction subject to 

this Section 2.9 without again fully complying with the provisions of this this Section 2.9(c). 
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ARTICLE 3 

CASH FLOW PAYMENTS; ALLOCATIONS AND DISTRIBUTIONS 

 

3.1 Allocation of Net Profits and Net Losses 

 

Except as otherwise required by law, Net Profits and Net Losses shall be allocated in proportion 

to the Members’ respective ownership of Units. The intent of the foregoing allocation is to comply 

with Treasury Regulations Section 1.704-1(b) and to ensure that the Members receive allocations 

of Net Profits and Net Losses pursuant to this Section 3.1 in accordance with their relative 

economic interests in the Company. 

 

3.2 Special Allocations 

 

Notwithstanding Section 3.1, appropriate adjustments shall be made to the allocations to the extent 

required to comply with the "qualified income offset," "minimum gain chargeback," "partner 

nonrecourse debt minimum gain chargeback," "nonrecourse deductions" and "partner nonrecourse 

deductions" rules of the Treasury Regulations promulgated pursuant to Code Section 704(c). To 

the extent permitted by such Treasury Regulations, the allocations in such year and subsequent 

years shall be further adjusted so that the cumulative effect of all of the allocations shall be the 

same as if all such allocations were made pursuant to the allocation provisions hereof without 

regard to this section. 

 

3.3 Tax Allocations 

 

The income, gains, losses, credits, and deductions recognized by the Company shall be allocated 

among the Members, for U.S. federal, state, and local income tax purposes, to the extent permitted 

under the Code and the Treasury Regulations, in the same manner that each such item is allocated 

to the Members’ Capital Accounts, except as provided in Sections 3.3(a) and (b). 

 

(a) If property is contributed to the Company by a Member, and there is a difference 

between the basis of such property to the Company for U.S. federal income tax purposes and the 

Gross Asset Value at the time of its contribution, then items of income, gain, deduction and loss 

with respect to such property, as computed for U.S. federal income tax purposes (but not for book 

purposes), shall be allocated (in any permitted manner determined by the Management Committee) 

among the Members so as to take account of such book/tax difference as required by Code Section 

704(c). 

 

(b) If property (other than property described in Section 3.3(b)) of the Company is reflected 

in the Capital Accounts of the Members and on the books of the Company at a Gross Asset Value 

that differs from the adjusted basis of such property for U.S. federal income tax purposes by reason 

of a revaluation of such property, then items of income, gain, deduction and loss with respect to 

such property, as computed for U.S. federal income tax purposes (but not for book purposes), shall 

be allocated among the Members in a manner that takes account of the difference between the 

adjusted basis of such property for U.S. federal income tax purposes and its Gross Asset Value in 

the same manner as differences between the adjusted basis and fair market value are taken into 

account in determining the Members’ share of tax items under Code Section 704(c). 
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3.4 Distributions from Operations 

 

(a) Except for Tax Distributions under Section 3.5, distributions to Members from the 

Company shall be made from Cash Flow according to an agreed upon schedule determined by 

unanimous consent of the Managers.  
 

(b) For purposes of this section, neither a reimbursement to a Manager or a Member for an 

expenditure properly considered as a cost or expense of the Company, nor the payment by the 

Company of any fee to a Manager or Member, nor the payment to a Manager or Member of any 

principal or interest on any loan, shall be considered a distribution to a Member. 

 

(c) All distributions, upon dissolution or otherwise, shall be made solely from the Property 

and no Member (even if the Member has a deficit balance in the Member’s capital account) or 

Manager shall be personally liable for any such return. Any securities or other assets distributed 

to the Members shall be valued at their fair market value as determined in good faith by the 

Management Committee. 

 

(d) Notwithstanding any other provision contained in this Agreement, the Company shall 

not make a distribution to a Member if such distribution would violate the Act or other applicable 

law. 

 

(e) Subject to Section 4.1(b), there shall be no in-kind distributions without the consent of 

a majority of the members of the Management Committee. 
 

3.5 Tax Distributions 

 

(a) The Management Committee may, in their sole discretion, if such funds are available, 

cause the Company to distribute to each Member, within ninety (90) days after the end of its fiscal 

year, an amount of cash at least sufficient to reimburse the Members for any income taxes payable 

in respect of his or its distributive share of the Company’s income during the preceding fiscal year 

(such distributions, "Required Minimum Tax Distributions"). The Company accountant shall 

determine a single income tax rate (state and federal) which shall be applied for the purposes of 

this paragraph to all Members, regardless of their individual tax rate. 

 

(b) Any distribution made pursuant to Section 3.5(a) which exceeds the amount of the 

Required Minimum Tax Distribution for any tax year shall not affect the determination of the 

Required Minimum Tax Distribution for any subsequent tax year. Notwithstanding anything to the 

contrary in this Section 3.5, the Company shall be under no obligation to make any Required 

Minimum Tax Distribution if such distribution (i) is then prohibited under applicable law, (ii) is 

then prohibited under any agreement to which the Company is a party or (iii) would materially 

impair the Company’s ability to conduct its affairs or the Business. 

 

3.6 Distributions Other Than From Operations 

 

All cash from a Capital Transaction shall be distributed to the Members according to the order and 

priority set forth in Section 3.4 above. 
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ARTICLE 4. 

MANAGEMENT: RIGHTS, POWERS AND OBLIGATIONS OF A MANAGER 

 

4.1 Management and Control in General. 

 

(a) Powers of Managers. The business of the Company shall be exercised by or under the 

direction of the Management Committee, acting as a majority of the members of the Management 

Committee, and the Members shall have no right (unless otherwise granted by the Management 

Committee) to act on behalf of or bind the Company. The Management Committee will have full, 

exclusive and complete discretion to manage and control the business and affairs of the Company, 

to make all decisions affecting the business and affairs of the Company, and to take all such actions 

as it reasonably deems necessary or appropriate to accomplish the purposes of the Company as set 

forth herein. Each of the Managers shall have all the rights, powers and obligations of a manager 

as provided in the Act and as otherwise provided by law, provided, that a Manager shall only have 

the right to exercise such authority upon (i), if applicable, receipt of the required approval set forth 

in Section 4.1(b) below, and (ii) having been so authorized by the Management Committee. Once 

authorized pursuant to the immediately preceding sentence, any Manager may act to bind the 

Company and to sign contracts on behalf of the Company. 

 

4.2 Number and Appointment of Managers; Removal 

 

(a) The Company shall have three (3) Managers (the "Management Committee"), who will 

be appointed as set forth below. 

 

(i) Class A Unitholders shall appoint, voting as a class, two (3) members of the 

Management Committee. The initial Managers on behalf of the Class A 

Unitholders shall be Christine Argrios, Michelle Foley and Richard 

Parsons; 

 

Each class of Unitholders as delineated above shall be solely and exclusively responsible to elect 

the Manager(s) representing their class. Such voting in each class shall be determined solely on 

the basis of percentage ownership of Units, and without regard to the number of Unitholders. 

 

(b) Subject to Section 4.1(b), all decisions of the Management Committee shall require the 

affirmative vote of a majority of the Managers. The Managers shall discuss and negotiate in good 

faith to reach consensus on all decisions, including the use of non-binding mediation. 

 

(c) Any Manager of the Company may resign at any time by giving written notice to the 

Members of the Company. The resignation of any Manager will take effect upon receipt of notice 

thereof or at such later time as will be specified in such notice; and, unless otherwise specified 

therein, the acceptance of such resignation will not be necessary to make it effective. Subject to 

Article 6, the resignation of a Manager who is also a Member will not affect the Manager’s rights 

as a Member. 

 

(d) Notwithstanding Section 4.2(a), a Manager may be removed at any time for any reason 

by a majority of the number of Unitholders, without regard to percentage ownership of Units. A 

Manager may also be removed for "cause" by the Consent of the Members. For purposes of this 

section, "cause" shall mean (i) a conviction or a plea of no contest to any federal or state crime, 

excluding routine motor vehicle charges not involving the use of alcohol or drugs by the Manager; 

(ii) fraud, negligence or intentional misconduct with respect to the Company; or (iii) repeated or 
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continued willful failure to perform his agreed-upon duties to the Company. Subject to Article 6, 

the removal of a Manager who is also designated by a Member will not constitute a withdrawal of 

a Member. 

 

(e) Any vacancy occurring for any reason in the number of Managers of the Company will 

be filled by the appointment of new Managers by the Person(s) entitled to appoint Managers for 

such vacant seats as described in Section 4.2(a) within thirty (30) days of the occurrence of the 

vacancy. If a replacement Manager is not appointed within this period, the Management 

Committee acting unanimously may fill the vacant seat (such a Manager appointed by the 

Management Committee, a "Temp Manager"); provided, that (i) the Members entitled to appoint 

a Manager to fill the seat held by a Temp Manager may at any time upon fifteen (15) days’ notice 

to the Management Committee appoint a Manager to replace such Temp Manager and (ii) upon 

delivery to the Management Committee of such notice the Temp Manager shall automatically be 

deemed to have resigned as a Manager. 

 

(f) A Manager shall not be required to be a Member, a resident of Massachusetts, or a 

natural person. 

 

(g) Except as otherwise provided herein, no Member will take part in the day-to-day 

management, or the operation or control, of the business and affairs of the Company, except upon 

the approval of the Management Committee. Except and only to the extent expressly provided for 

in this Agreement or as delegated by the Manager, no Person other than the Officers (defined 

below) will be an agent of the Company or have any right, power or authority to transact any 

business in the name of the Company or to act for or on behalf of or to bind the Company. 

 

4.3 Employment of Others, Including Affiliates 

 

Subject to Section 4.1(b), the Management Committee shall have the right to appoint officers and 

agents of the Company and establish their compensation and duties. Nothing contained in this 

Agreement shall preclude the employment by the Company of any Manager or Member or any 

agent or third party to operate and manage all or any portion of the Company or its businesses or to 

provide any service relating to the business of the Company, subject to the control of the 

Management Committee. Subject to Section 4.1(b), the Company (or any Subsidiary thereof) may 

engage Affiliates of any Manager or Member to render services to the Company; provided that any 

such engagement shall be upon terms and conditions no less favorable to the Company than could 

be obtained from an independent third party. Neither the Company nor any of the Members shall 

have, as a consequence of the relationship created hereby, any right in or to any income or profits 

derived by a Manager or Member or an Affiliate of any of the Manager or Members from any 

business arrangements with the Company which are consistent with this Section. 

 

4.4 Costs and Expenses; Manager Compensation 

 

The Company shall pay all costs and expenses arising from or relating to the organization of the 

Company, the development of the Business and the commencement and continuation of Company 

operations. No Manager shall be entitled to compensation for its role as Manager unless approved 

by the Consent of the Members. 

 

4.5 Title to Property 

 

Title to Property shall be taken in the name of the Company. 
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4.6 Liability of Managers 

 

No Manager or any Affiliate of a Manager, or their respective officers, shareholders, controlling 

persons, directors, agents and employees, shall be liable, responsible or accountable in damages 

or otherwise to the Company or to any of the Members, their successors or permitted assigns, for 

any act or failure to act in connection with the affairs of the Company, unless it is proved, by clear 

and convincing evidence, in a final, non-appealable decision of a court of competent jurisdiction 

that its act or failure to act was undertaken with deliberate intent to cause injury to the Company 

or undertaken with reckless disregard for the best interests of the Company. Any action taken in 

good faith in reliance upon and in accordance with the advice or opinion of counsel shall be 

conclusively deemed not to constitute an undertaking with deliberate intent to cause injury to, or 

with reckless disregard for the best interests of, the Company. 

 

4.7 Indemnification 

 

The Company shall, to the fullest extent permitted by law, indemnify or agree to indemnify any 

Person who was or is a party or is threatened to be made a party to any threatened, pending or 

completed action, suit or proceeding, whether civil, criminal, administrative or investigative, and 

whether or not such Person is acting by or in the right of the Company, by reason of the fact that 

such Person is or was a Manager, officer, employee or agent of the Company or any Manager, or 

is or was serving at the request of the Company as a manager, director, trustee, officer, employee 

or agent of another limited liability company, corporation, partnership, joint venture, trust, or other 

enterprise or employee benefit plan, against expenses (including attorney fees), judgments, 

penalties, fines and amounts paid in settlement incurred in connection with any such action, suit 

or proceeding; provided that such indemnification shall not be available if the acts or omissions 

giving rise to such costs shall be determined by a court of competent jurisdiction to have been 

performed or omitted in willful misconduct, gross negligence or fraud. 

 

4.8 Insurance 

 

The Company may purchase and maintain directors and officers insurance, to the extent and in 

such amounts as the Management Committee deems reasonable, on behalf of the Management 

Committee, Officers and such other Persons as the Management Committee will determine, against 

any liability that may be asserted against or expenses that may be incurred by any such Person in 

connection with the activities of the Company or such indemnities, regardless of whether the 

Company would have the power to indemnify such Person against such liability under the 

provisions of this Agreement. In addition, the Company and any Subsidiary may obtain key person 

life insurance on such individuals and in such amounts as may be approved by the Consent of the 

Members from time to time. 

 

4.9 Fiduciary Duties of Members 

 

Except as may be expressly provided for herein, this Agreement is not intended to, and does not, 

create or impose any fiduciary duty on any Member. To the greatest extent permitted by law 

(including under the Act), each Member hereby waives any and all fiduciary duties owed by any 

other Members in its capacity as a Member that, absent such waiver, may be implied by law or 

equity, and in doing so, recognize, acknowledge and agree that the Members’ duties and 

obligations to one another and to the Company are only as expressly set forth in this Agreement, 

any other express agreements to which they are a party. Managers all have such fiduciary duties 

to the Members as required by law. 
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4.10 Devotion of Time 

 

A Manager is not obligated to devote all of their time or business efforts to the affairs of the 

Company but shall devote whatever time, effort and skill is reasonably necessary for the profitable 

operation of the Company and the proper performance of the Manager’s duties. 

 

ARTICLE 5. 

MEETINGS; VOTING AND OFFICERS 

 

5.1 Meetings of Members. 

 

(a) Notice of Meetings. Meetings of Members may be called by (i) the Management 

Committee or (ii) the Members holding at least fifteen percent (15%) of the outstanding Units held 

by all Members that are entitled to vote at such meeting. Unless otherwise waived by the Members, 

written notice of any meeting, stating the time, place and purpose of the meeting, shall be given 

either by personal delivery or email 48 hours in advance. 

 

(b) Quorum. Presence in person of Members owning a majority of the then outstanding 

Units of the class entitled to vote at such meeting shall constitute a quorum. Such Members may 
adjourn such meeting from time to time. Notice of adjournment of a meeting need not be given if the time 

and place to which it is adjourned are fixed and announced at such meeting. At the adjourned meeting the 

Company may transact any business which might have been transacted at the original meeting. 

 

(c) Actions. The affirmative vote of Members owning a majority of the Units of the class 

entitled to vote at such meeting who are present at a duly constituted meeting shall, unless a greater 

vote is required by the Act, this Agreement or the Certificate, be the duly adopted act of the class 

of Members entitled to vote. 

 

(d) Action by Members Without Meeting. Any action required or permitted to be taken at 

a meeting of the Members may be taken without a meeting if a consent in writing, setting forth the 

actions so taken, shall be signed by the Members holding not less than the minimum number of 

Units that would be necessary to authorize or take such action at a meeting at which all of the 

Members were present and voting. Prompt notice of the taking of the action without a meeting by 

less than a unanimous consent shall be given to all Members. 

 

(e) Telephonic Meetings. The Members may participate in and act at any meeting of the 

Members through the use of a conference telephone or other communications equipment by means 

of which all persons participating in the meeting can hear each other. Participation in such meeting 

shall constitute attendance and presence in person at the meeting of the Persons so participating. 

 

(f) Proxies. Any Person who is entitled to attend or vote at a meeting or to execute consents, 

waivers, or releases may be represented or vote at such meeting, execute consents, waivers, and 

releases, and exercise any of its other rights by proxy or proxies appointed by a writing signed by 

such person or its duly appointed attorney-in-fact. 

 

(g) Place of Meeting. All meetings of Members shall be held at the place stated in the notice 

of meeting, which may be within or without the Commonwealth of Massachusetts. 

 

(h) Waiver of Notice. When any notice is required to be given to any Member, a waiver 

thereof in writing executed by the Member, whether before, at or after the time stated therein, shall 

be equivalent to the giving of such notice. The attendance of any Member at any such meeting 
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without protesting, prior to or at the commencement of the meeting, the lack of proper notice shall 

be deemed to be a waiver by such Member of notice of such meeting. 

 

(i) Electronic Transmissions. An electronic transmission, including but not limited to an 

email, consenting to an action to be taken and transmitted by a Member or proxy holder, or by a 

person or persons authorized to act for a Member or proxy holder, shall be deemed to be written, 

signed and dated for the purposes of this Section 5.1, provided that any such electronic 

transmission sets forth, or is delivered with information from which the Company can determine, 

(i) that the electronic transmission was transmitted by the Member or proxy holder or by a person 

or persons authorized to act for the Member or proxy holder, and (ii) the date on which such 

Member or proxy holder or authorized person or persons transmitted such electronic transmission. 

The date on which the electronic transmission is transmitted shall be considered to be the date on 

which it was signed. 
 

5.2 Meetings of Managers 

 

(a) Notice of Meetings. Meetings of the Management Committee may be called by any 

Manager. Written notice of any meeting, stating the time and place of the meeting, shall be given 

either by personal delivery or by mail not less than two (2) days nor more than thirty (30) days 

before the date of the meeting to each Manager. If mailed, such notice shall be sent to the Managers 

in accordance with Section 10.2. 

 

(b) Quorum; Actions. A majority of the members of the Management Committee shall be 

required for a quorum for transaction of business at any meeting of the Management Committee. 

The Management Committee may only act upon the approvals set forth in Section 4.2(b). 

 

(c) Action by Managers Without Meeting. Any action required or permitted to be taken at 

a meeting of the Management Committee may be taken without a meeting if a consent in writing, 

setting forth the actions so taken, shall be signed by all of the Managers. 

 

(d) Telephonic Meetings. The Managers may participate in and act at any meeting of the 

Managers through the use of a conference telephone or other communications equipment by means 

of which all persons participating in the meeting can hear each other. Participation in such meeting 

shall constitute attendance and presence in person at the meeting of the Persons so participating. 

 

(e) Place of Meeting. All meetings of Managers shall be held at the place stated in the 

notice of meeting, which may be within or without the Commonwealth of Massachusetts. 

 

(f) Waiver of Notice. When any notice is required to be given to any Manager, a waiver 

thereof in writing executed by the Manager, whether before, at or after the time stated therein, shall 

be equivalent to the giving of such notice. The attendance of any Manager at any such meeting 

without protesting, prior to or at the commencement of the meeting, the lack of proper notice shall 

be deemed to be a waiver by such Manager of notice of such meeting. 

 

(g) Electronic Transmissions. An electronic transmission, including but not limited to an 

email, consenting to an action to be taken and transmitted by a Manager shall be deemed to be 

written, signed and dated for the purposes of this Section 5.2, provided that any such electronic 

transmission sets forth, or is delivered with information from which the Company can determine, 

(i) that the electronic transmission was transmitted by the Manager, and (ii) the date on which such 

Manager transmitted such electronic transmission. The date on which the electronic transmission 

is transmitted shall be considered to be the date on which it was signed. 
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5.3 Record Date and Closing Unit Transfer Books 

 

(a) Record Date. For any lawful purpose, including without limitation the determination of 

the Members who are entitled to receive notice of or to vote at any meeting of Members or to 

receive payment of any distribution, the Management Committee may fix a record date which shall 

not be a date earlier than the date on which the record date is fixed and shall not be more than sixty 

(60) days preceding the date of the meeting of Members or the date fixed for the payment of the 

distribution, as the case may be. When a determination of Members entitled to vote at any meeting of 

Members has been made as provided herein, such determination shall apply to any adjournment 

thereof. 

 

(b) Closing Unit Transfer Books. The Management Committee may close the Company’s 

Unit Journal (as defined below) against transfers of Units during the whole or any part of the period 

between the record date and the date fixed for the payment of any distribution. 

 

(c) Adjournments. When a determination of Members entitled to vote at any meeting of 

Members has been made as provided in this Section, such determination shall apply to any 

adjournment thereof. 

 

5.4 Officers 

 

The Management Committee shall have the authority to appoint, oversee and remove officers of 

the Company from time to time. One individual may hold two or more offices. The officers of the 

Company shall be chosen by the Management Committee and, unless otherwise determined by the 

Management Committee, may include a President, Vice- President, Treasurer and a Secretary with 

such powers and duties as are customary to such officers and such additional powers and duties as 

the Management Committee may from time to time designate (hereinafter "Officers"). The 

compensation of all Officers of the Company shall be fixed by the Management Committee, unless 

that function shall have been delegated otherwise. The Officers of the Company shall hold office 

until such time as they die, resign or their successors are chosen and qualify in their stead. If the 

office of any Officer or Officers becomes vacant for any reason, the vacancy may be filled by the 

Management Committee. All of the officers of the Company shall at all times be and remain subject 

to the direction and control of the Management Committee. The powers granted to the 

Management Committee hereunder are subject to Section 4.1(b). 

 

ARTICLE 6. 

TRANSFERS OF UNITS; ADMISSION OF NEW MEMBERS 

 

6.1 General Restriction. 

 

Each and every Unit issued pursuant to this Agreement is and shall be held, owned and transferred 

subject to the terms and conditions contained herein. Subject to Section 4.1, no Units shall be 

Transferred, for consideration or otherwise, whether voluntarily, involuntarily, or by operation of 

law, and no purported Transferee shall be recognized as a member of the Company for any purpose 

whatsoever unless and until the Transferee has signed a counterpart signature page to this 

Agreement and one of the following conditions is satisfied: (i) a majority of the non-Transferring 

Members consent to the proposed Transfer or (ii) such Units have been Transferred, sold, or 

released from restriction upon Transfer in accordance with the provisions of this Agreement. A 

Transfer, or attempt to Transfer, subject to the provisions of this Agreement shall be deemed to 

occur whenever any Units are Transferred or are attempted to be Transferred, voluntarily, 
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involuntarily, or by operation of law, irrespective of whether any change in the record ownership 

of the Units occurs. 

 

6.2 Disposition of Units 

 

(a) No Member may directly or indirectly Transfer all or a portion of its Units ("ROFR 

Units") to any third party (including any other Member or affiliate thereof) without first providing 

written notice (a "ROFR Notice") of such intended transaction to the Company and to each other 

Member, including (1) the identity of the proposed transferee, (2) the total number of Units 

contemplated to be transferred, (3) the purchase price thereof, which must be stated in United 

States dollars (the "ROFR Price"), and (4) all other terms on which such Units are proposed to be 

transferred to the proposed Transferee. With respect to any ROFR Units that are proposed to be 

Transferred from time to time, the Company and the Members shall have the following rights: 

 

(i) Within twenty (20) days following the receipt of a ROFR Notice, the 

Company shall have an option to purchase all (but not less than all) of the 

ROFR Units offered in such ROFR Notice. The Company’s option shall be 

exercisable upon the approval of the Members (other than the transferring 

Member) holding at least fifty-one (51%) percent of the Units then 

outstanding (not including the Units held by the transferor Member). 

 

(ii) If the Company fails to exercise its option pursuant to Section 6.2(a)(i) then 

within twenty (20) days (the "Member ROFR Period") following the earlier 

of (i) the expiration of such option period or (ii) such time as the Company’s 

option is not elected to be exercised and the Members are notified in writing 

(e-mail being sufficient) of such non-election by the Company, the 

Members (other than the transferring Member) shall be entitled to purchase 

all or a portion of its pro rata portion of the ROFR Units of the transferor 

Member. Each Member electing to purchase its pro rata portion of the 

ROFR Units shall notify in writing the Company and the transferring 

Member of such election prior to the expiration of the Member ROFR 

Period. 

 

(iii) If a Member does not elect to purchase all or a portion its pro rata portion 

of the ROFR Units, then upon the expiration of the Member ROFR Period, 

any Member electing to exercise its rights under Section 6.2(a)(ii) to 

purchase the entirety of its pro rata portion shall be notified by the Company 

of the opportunity to purchase all or a portion of such remaining ROFR 

Units ("Remaining ROFR Units"). Such Member shall have fifteen (15) 

days to elect to purchase all such Remaining ROFR Units. If more than one 

Member is eligible to purchase Remaining ROFR Units pursuant to this 

Section 6.2(a)(iii) such Members shall be entitled to purchase their ratable 

portion of such Remaining ROFR Units, determined based on the ratio of 

Units held by such Member relative to the Units held by all such eligible 

Members. 

 

(b) If the Company and the other Members fail to exercise their options under this Section, 

then the Transferor shall be free to transfer ownership of his or her Units in accordance with the 

terms of such Transfer as set forth in the ROFR Notice given to the Company and the other 
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Members; provided, that the purchaser of such Units shall take them subject to the terms and 

restrictions imposed by this Agreement and shall become a party hereto; and provided further that 

if the proposed Transfer is not consummated within thirty (30) days of the later of (i) such time as 

the rights of the Company and the Members to elect to purchase any ROFR Units pursuant to 

Section 6.2(a) has expired or (ii) all such possible elections pursuant to Section 6.2(a) have been 

made, the Transferor Member’s right to sell such Units shall be deemed to have lapsed, and any 

sale of such Member’s Units without again complying Section 6.2(a) shall be null and void and 

deemed to be in violation of this Agreement. 

 

6.3 Other Transfers 

 

(a) Any one or more of the following events or conditions shall be deemed to constitute an 

offer to sell Units held by any Member: 

 

(i) the filing of a petition in bankruptcy by or against the Member; 

 

(ii) an adjudication that the Member (to the extent a Member is an individual) 

is an insane or incompetent person; 

 

(iii) any assignment by the Member for the benefit of its creditors; 

 

(iv) to the extent a Member is an individual, any direct or indirect Transfer, 

award, or confirmation of any such Units to the Member’s spouse pursuant 

to a decree of divorce, dissolution, or separate maintenance, or pursuant to 

a property settlement or separation agreement; 

 

(v) sale upon the execution or in foreclosure of any pledge, hypothecation, lien 

or charge; or 

 

(vi) any other event which, were it not for the provisions of this Agreement, 

would cause any such Units to be sold, assigned, pledged, encumbered, 

awarded, confirmed, or otherwise Transferred, for consideration or 

otherwise, to any person, whether voluntarily, involuntarily, or by operation 

of law under circumstances that would not bring such event within Section 

6.2 of this Agreement. 

 

(b) Upon the occurrence of any event specified in Section 6.3(a) (except Section 6.3(a)(iv)), 

the remaining Members and the Company shall have the right to purchase such Units on the same 

terms and conditions as if such Member had made an offer to sell such Units pursuant to Section 

6.2 (for the avoidance of doubt, the price for such Units shall be the price set forth in Section 

6.4(a)). Upon the occurrence of an event specified in Section 6.3(a)(iv), first the Member (within 

the twenty (20) day period provided in Section 6.3(c)) and then the remaining Members and the 

Company shall have the right to purchase such Units from the Member’s spouse in accordance 

with Section 6.2. 
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(c) Within twenty (20) days after the occurrence of an event described in Section 6.3(a), 

the Member or his or her trustee in bankruptcy, personal representative, guardian, executor, or 

administrator (as appropriate) shall give notice to the Company and the other Members of such 

event, specifying the date of such event, describing in reasonable detail the nature of the event, the 

Units affected, and the price or value of the Units, if any, offered by any person or decreed by a 

court in connection with such event. Such notice shall be deemed to be the Offer Notice for 

purposes of Section 6.2. If the Company and the other Members have not received this notice upon 

the expiration of the thirty-day period, any Member, Manager or officer of the Company who has 

knowledge of such event may give notice to the Company and the other Members at any time after 

the end of such period, and the notice shall be deemed to be the Offer Notice for all purposes of 

this Agreement. 

 

6.4 Purchase Price and Terms for the Purchase and Sale of Units 

 

(a) For purposes of this Agreement, subject to Section 6.4(b), the value of all of the 

outstanding Units shall be the amount set forth in the Certificate of Value prepared upon the end 

of the immediately preceding fiscal year. The parties hereto shall execute, upon signing this 

Agreement and annually within ninety (90) days following the close of each fiscal year, a 

Certificate of Value setting forth the value of all of the outstanding Units as of such time. The form 

of such Certificate of Value being Exhibit A attached hereto. The Members shall use reasonable, 

good faith efforts to unanimously agree on the value of all of the outstanding Units to be set forth 

on a Certificate of Value. In the event that the Members are unable to come to such agreement 

within ninety (90) days of the close of the applicable fiscal year (the "Member Valuation Period"), 

the Company shall retain an appraisal firm (the "Appraiser") unaffiliated with the Company or any 

Manager or Officer or holder of Units (at the Company’s sole expense) to determine the fair market 

value of the Units using valuation methodologies customary in the valuation of the equity of 

businesses such as the Company and in the same manner as set forth in Sections 6.4(b);provided, 

that following the expiration of the Member Valuation Period and in connection with the 

submission of the matter to the appraisal firm each Member shall propose their final assessment of 

the value of all of the outstanding Units, and in no event shall the valuation as determined by the 

appraisal firm (i) exceed the highest such final valuation or (ii) be less than the lowest such final 

valuation proposed by a Member. 

 

(b) The value of all of the outstanding Units shall be determined by utilizing the following 

appraisal process: 

 

(i) The Appraiser shall be required to complete their valuation work within 

twenty (20) business days of being retained. The Company shall promptly 

furnish to the Appraiser(s) such information concerning its financial 

condition, earnings, capitalization and business prospects as the Appraiser 

may reasonably request. The Appraiser will be instructed to solicit the views 

of the Members regarding all relevant matters, including the value of the 

Units, and the value and prospects of the Company. 

 

(ii) The Appraiser shall determine the fair market value of the Units as of a 

recent date selected by the Appraiser using valuation methodologies 
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customary in the valuation of the equity of businesses such as the Company. 

The Appraiser shall be instructed to express their valuation opinion in the 

form of a single value for the Units that in the opinion of the Appraiser most 

closely approximates the fair market value thereof in light of the 

methodologies used by the Appraiser in valuing such shares. If the 

Appraiser shall fail to express its assessment of the value of the Units in a 

single value but instead expresses its assessment as one or more ranges of 

values, then the Appraiser shall be deemed to have expressed as its single 

value for each the midpoint of the highest and lowest values of all ranges 

expressed. The value of the Units as determined by the Appraiser in 

accordance with the foregoing procedure shall be disclosed in writing to the 

Company and holders of Units promptly following the completion of the 

appraisal. The fair market value of the Units determined in accordance with 

the foregoing procedure shall be final, binding and non-appealable on the 

Company, the Management Committee and the holders of the Units and 

their estates. 

 

(c) For the avoidance of doubt, the purchase price of the Units of a Member shall be 

determined by multiplying the value of all of the outstanding Units by a fraction, the numerator of 

which is the number of Units owned by the Member and the denominator of which is the total 

number of Units outstanding. 

 

(d) In the event the selling Member, his or her estate, or any transferee shall not be paid in 

full in cash at the closing of a sale, then any note given by the purchasing party, in addition to 

terms customarily found in similarly situated notes, shall provide as follows: 

 

(i) The note shall require payment of the principal amount in twenty (20) equal 

consecutive quarterly installments together with interest per annum at the 

prime rate effective on the date of the note. 

 

(ii) The note shall allow the prepayment of all or any part of the principal 

amount at any time without penalty. 

 

(iii) As security for the note, the purchasing party or parties shall execute a 

pledge of the Units being purchased and sold in favor of any holder of the 

note. 

 

(iv) The note shall be executed by all purchasing parties as makers, and all 

purchasing parties shall be jointly and severally liable for full payment 

according to its terms. 

 

(v) The payment of reasonable costs of collection, court costs, and attorneys' 

fees incurred upon any default by the maker. 

 

(vi) No dividends shall be declared or paid upon the outstanding Units of the 

Company until the purchase price of the Units on any corporate purchase 
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shall be paid in full; provided, however, that this prohibition on dividends 

shall not apply to tax distributions. 

 

(vii) Except as may otherwise be agreed amongst the selling party and the 

purchasing party, the selling party shall Transfer the Units to the purchasing 

party at closing free and clear of all encumbrances except those, if any, 

arising out of this Agreement. 

 

6.5 Permitted Transfers 

 

This Article 6. does not apply to or preclude any transfer made (a) by any Member pursuant to an 

Approved Sale, (b) by any Member, other than an individual, of Units to or among any Affiliate(s) 

of such Member (including any Person controlled by such Member), provided that any ownership 

interests in any such Affiliate(s) will be subject to the transfer restrictions of this Agreement as if 

such interests were Units of the Company, or (c) for customary and reasonable estate or tax 

planning purposes. As a condition to any permitted transfer of Units, any transferee (other than 

any transferee that is already a Member) of Units will be required to become a party to the 

Agreement by executing a joinder to this Agreement in a form reasonably acceptable to the 

Management Committee. 

 

ARTICLE 7. 

ADDITIONAL PROVISIONS CONCERNING MEMBERS 

 

7.1 No Employment Rights 

 

Neither the relationship among the Members or between the Members and the Company nor 

anything contained in this Agreement shall be construed to create any right of a Member to be 

employed by the Company or any of its Affiliates. Any right of a Member to be employed by the 

Company or any of its Affiliates other than as an employee terminable at-will and any agreement 

relating to the terms and conditions of employment or the termination of employment shall be 

invalid and unenforceable unless they are set forth in a duly authorized written agreement signed 

by the applicable company. Each Member hereby expressly waives any implied rights to be 

employed by the Company or any of its Affiliates except to the extent set forth in such a written 

agreement. 

 

7.2 No Redemption or Repurchase Rights 

 

No redemption or repurchase of any Units of a Member by the Company shall imply, or be 

construed to create, a right by any other Member to require the Company to redeem or repurchase 

any or all of such Member’s Units. The Company shall have no obligation to purchase Units except 

as expressly set forth in a duly authorized written agreement signed by the Company. 

 

7.3 Other Activities; No Usurpation of Opportunity 

 

Subject to Section 7.6, the Management Committee, Members and their Affiliates may engage in 

or possess an interest in other business ventures or investments of any kind, independently or with 
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others. The fact that any Manager, Member or Affiliate may avail itself of such opportunities, 

either by itself or with other Persons and not offer such opportunities to the Company or any of its 

Affiliates or to any other Member, shall not subject such Manager, Member or Affiliate to liability 

to the Company or to any other Member on account of lost opportunity. Neither the Company nor 

any Member shall have any right by virtue of this Agreement or the relationship created hereby in 

or to such opportunities, or to the income or profits derived therefrom, and the pursuit of such 

opportunities, shall not be actionable or in violation of this Agreement. 

 

7.4 No Claim to Company’s Books, Records or other Assets 

 

Except as otherwise provided for in this Agreement, as a Member of the Company, each Member 

acknowledges that such Member has no claim or rights with respect to any of the Company’s 

contracts, documents, books and records, memoranda, files, lists or records of customers or 

prospective customers, name, telephone numbers, good will, patents, trademarks, trade names, 

copyrights, other intellectual property rights, or any other asset, tangible or intangible. At the time 

such Member ceases to hold any Units, each Member shall deliver to the Company all contracts, 

documents, books and records, memoranda, files, lists, work-papers, notes, instructions, manuals, 

guides, computer software programs or media, and all other similar and dissimilar written or soft- 

copy repositories containing any information concerning the Company, including confidential 

information, and all copies thereof in such Member’s possession or under such Member’s control, 

whether prepared by such Member, the Company, or anyone else, except that such Member may 

retain copies of records needed for tax purposes. 

 

7.5 Confidential Information 

 

Each Member agrees that, except as specifically authorized by the Company in writing, and except 

information which is generally known, such Member shall not either while such Member holds 

any Units or at any time after such Member ceases to hold any Units directly or indirectly use, 

disseminate, disclose, discuss, lecture upon, or write or publish articles or other similar or 

dissimilar materials concerning any information disclosed to or conceived or known by such 

Member during, as a result of, or through such Member’s involvement with the Company about 

(i) the other Members businesses, partners and other activities, (ii) the Company’s business, (iii) 

the terms of this Agreement, or (iv) the Company’s customers, prospective customers, suppliers, 

products, processes, services, methods, formulas, techniques, trade secrets, financial condition, 

plans, prospects, policies, or procedures, or uses or improvements thereof or know-how related 

thereto (all of the foregoing collectively the "Confidential Information"). With respect to 

Confidential Information of a Member (as opposed to Confidential Information of the Company), 

the disclosing Member needs only the consent of the other Member to disclose such information. 

Notwithstanding the first sentence of this paragraph, this confidentiality provision shall not apply 

to: (1) information which is in the public domain through no fault of the disclosing party; (2) 

information received where such disclosure was not in violation of any obligation by the disclosing 

party to the other party; or (3) information required to be disclosed by court order or applicable 

laws provided that the disclosing party gives the other Member reasonable advance notice of such 

disclosure and works in good faith with the other Member to obtain in camera or other confidential 

treatment with respect to such disclosure. 
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7.6 Non-Solicit; Non-Compete 

 

This Section 7.6 shall apply only to those Members holding, either directly or with an Affiliate, 

greater than 5% of the Company’s outstanding Units. 

 

(a) During the period beginning on the date of this Agreement and ending on the second 

(2nd) anniversary of (x), with respect to a Member, the last date when such Member holds any 

Units or (y) with respect to any member of the Management Committee ceases to be a member 

thereof, neither such Member (or any Affiliate thereof) nor any such former member of the 

Management Committee (or any Affiliate thereof) will in any capacity or in association with any 

other Person: 

 

(i) engage in, directly or indirectly, or have any other interest in, be employed 

by, advise or consult with act as a sales associate, broker, contractor, or 

manager, in whole or in part, for a Competitor; provided, that nothing in this 

Section 7.6 shall prohibit such Member or former Management Committee 

member or any of their respective Affiliates from having an interest in, 

directly or indirectly up to five percent (5%) of the aggregate voting 

securities of any Person that is a publicly traded Person. 

 

(ii) employ as an employee, or engage or retain as a consultant or otherwise, 

any Person who is then or at any time during the twelve (12) month period 

prior to such contemplated employment or engagement was an employee of 

or consultant to the Company or any Location; provided, that this Section 

7.6(a)(ii) shall not prevent a Member or former Management Committee 

member or any of their respective Affiliates from employing as an employee 

or engaging or retaining as a consultant or otherwise an employee, former 

employee or consultant of the Company or any Location who responds to a 

general solicitation that is a public solicitation of prospective employees and 

not directed specifically to any Company or Company employees; or 

 

(iii) solicit, recruit or attempt to solicit or recruit any employee or consultant 

who is then or at any time during the twelve (12) month period prior to such 

contemplated employment or engagement was an employee or consultant 

of the Company or any Location to leave the employ of the Company or any 

Location or to become employed as an employee of, or engaged or retained 

as a consultant by, any other Person; provided, that this Section 7.6(a)(iii) 

shall not prevent a Member or former Management Committee member or 

any of their respective Affiliates from soliciting, recruiting or attempting to 

solicit or recruit, any employee, former employee or consultant of the 

Company or any Location who responds to a general solicitation that is a 

public solicitation of prospective employees and not directed specifically to 

any Company or Company employees or contractors. 
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(b) The Members (on their own behalf or on behalf of their respective delegates to the 

Management Committee) acknowledge and agree that all of the conditions and restrictions 

established in this Section 7.6 are reasonable, taking into account the circumstances surrounding 

this Agreement. The Members further acknowledge and agree that the Company and/or the 

Locations and the non-offending Members would be irreparably damaged if a party breaches, or 

threatens to commit a breach of, any of the covenants set forth in this Section 7.6 (the "Restrictive 

Covenants") and that any such breach or threatened breach could not be adequately compensated 

in all cases by monetary damages alone. Accordingly, in addition to any other right or remedy to 

which the aggrieved party may be entitled, at law or in equity, the Company, the Locations and 

the non-offending Members shall be entitled to have the Restrictive Covenants specifically 

enforced against each breaching party by any court of competent jurisdiction, including immediate 

temporary, preliminary and permanent injunctive relief and, to the extent permitted by law, without 

the necessity of furnishing any bond or other undertaking. 

 

(c) If any court of competent jurisdiction at any time deems the Restrictive Covenants, or 

any part thereof, unenforceable because of the duration or geographical scope of such provisions, 

the other provisions of this Section 7.6 will nevertheless stand and to the full extent consistent with 

law continue in full force and effect, and it is the intention and desire of the parties that the court 

treat any provisions of this Agreement which are not fully enforceable as having been modified to 

the extent deemed necessary by the court to render them reasonable and enforceable, and that the 

court enforce them to such extent. 

 

7.7 Informational Rights 

 

In addition to the information required to be provided pursuant to Article 8 , the Management 

Committee shall keep the Members reasonably informed on a timely basis of any material fact, 

information, litigation, employee relations or other matter that could reasonably be expected to 

have a material impact on the operations or financial position of the Company and any Location. 

The Management Committee shall provide all material information relating to the Company or 

any Location as any Member may reasonably request from time to time. 

 

ARTICLE 8. 

REPORTS AND TAX MATTERS 

 

8.1 Books, Records and Reports. 

 

(a) The Company shall maintain at its principal office each of the following: (i) a current 

list of the full names, in alphabetical order, and last known business or residence addresses of the 

Members; (ii) a copy of the Certificate, all amendments to the Certificate and executed copies of 

any powers of attorney pursuant to which the Certificate or amendments thereto have been 

executed; (iii) a copy of this Agreement and any amendments hereto and executed copies of any 

written powers of attorney pursuant to which this Agreement and any amendments hereto have 

been executed; (iv) copies of all federal, state and local income tax returns and reports of the 

Company for its three most recent fiscal years; and (v) copies of any financial statements of the 

Company for the three most recent fiscal years. The Company books and records may be kept 

under such permissible method of accounting as the Management Committee may determine. As 
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provided pursuant to Section 9 of the Act, the foregoing books and records, together with such 

other information as a Member shall be entitled to review pursuant to Section 9 of the Act, shall 

be available for inspection and copying by any Member, at its cost and expense, or its duly 

authorized representative, during ordinary business hours of the Company. 

 

(b) The Management Committee shall cause the Company to prepare and file income tax 

returns with the appropriate authorities. Within ninety (90) days after the close of each fiscal year 

of the Company, the Management Committee shall send to each person who was a Member at any 

time during such fiscal year such information as will be sufficient to prepare documents which 

may be required to be filed by such Members under applicable federal, state and local income tax 

laws. 

 

(c) The Company shall deliver to the Members: 

 

(i) As soon as practicable, but in any event within sixty (60) days after the end 

of each fiscal year of the Company: (A) a balance sheet as of the end of such 

year, (B) statements of income and of cash flows for such year, and (C) a 

statement of members’ equity as of the end of such year; 

 

(ii) As soon as practicable, but in any event within thirty (30) days after the end 

of each of the first three (3) quarters of each fiscal year of the Company, 

statements of income and cash flows for such fiscal quarter, and a balance 

sheet as of the end of such fiscal quarter; and 

 

(iii) Within ten (10) days after the end of each calendar month, management 

prepared financial statements, including statements of income and cash 

flows for such month, and a balance sheet as of the end of such month. 

 

If, for any period, the Company has any Subsidiary whose accounts are consolidated with those of 

the Company, then in respect of such period the financial statements delivered pursuant to the 

foregoing sections shall be the consolidated and consolidating financial statements of the Company 

and all such consolidated Subsidiaries. 

 

8.2 Record of Unit Ownership. 

 

The Management Committee shall maintain a journal of ownership of all of the outstanding Units 

containing the name and address of each Member and the number and class, if any, of Units held 

(the "Unit Journal"). The Unit Journal shall be conclusive evidence of the ownership of the Units 

and status as a Member absent manifest error. 

 

8.3 Withholding 

 

Notwithstanding any other provision of this Agreement, each Member hereby authorizes the 

Company to withhold and to pay over, or otherwise to pay, any withholding or other taxes payable 

by the Company or any of its Affiliates (pursuant to any provision of U.S. federal, state or local or 

non-U.S. law) with respect to such Member or as a result of such Member’s participation in the 
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Company; and if and to the extent that the Company shall be required to withhold or pay any such 

withholding or other taxes, such Member shall be deemed for all purposes of this Agreement to 

have received a payment from the company as of the time such withholding or other tax is required 

to be paid, which payment shall be deemed to be a distribution with respect to such Member’s 

Units. To the extent that the aggregate amount of such payments to a Member for any period 

exceeds the aggregate distributions that such Member would have received for such period, the 

Company shall notify such Member as to the amount of such excess and such Member shall make 

a prompt payment to the Company of such amount (together with interest thereon at the option of 

the Management Committee). For the avoidance of doubt, any tax or other obligations attributable 

to tax payable by the Company referred to in this Section 8.3 shall include, without limitation, any 

"imputed underpayment" imposed on the Company under Section 6225 of the Code and any 

associated interest or penalties, any taxes, interest or penalties payable by the Company under any 

similar provisions of state or local tax laws. The provisions of this Section 8.3 shall survive the 

dissolution of the Company and the withdrawal of any Member or the transfer of any Member’s 

Units. 

 

8.4 Company Representative 

 

The Management Committee shall designate a Manager to be the "Tax Matters Partner" for 

purposes of Section 6231 of the Code (prior to its amendment by the Bipartisan Budget Act of 

2015 ("BBA")) and the "partnership representative" as provided in Section 6223(a) of the Code 

(as amended by the BBA) for any tax period subject to the provisions of such Section 6223 of the 

Code (in either capacity, the "Tax Matters Partner"). The Tax Matters Partner shall be reimbursed 

for all reasonable out-of-pocket expenses incurred as a result of its duties as Tax Matters Partner, 

provided that such indemnification shall not be available if the acts or omissions giving rise to 

such costs shall be determined by a court of competent jurisdiction to have been performed or 

omitted in willful misconduct, gross negligence or fraud. In the event the Tax Matters Partner 

resigns as Tax Matters Partner or ceases to hold any Units, such Tax Matters Partner shall 

thereupon cease to be the Tax Matters Partner, and such other Manager as appointed by the 

Management Committee shall become the Tax Matters Partner. 

 

8.4 Elections 

 

In the event of a distribution of property made in the manner provided in Section 734 of the Code, 

or in the event of a transfer of any Unit permitted by this Agreement made in the manner provided 

in Section 743 of the Code, the Tax Matters Partner (subject to the approval of the Management 

Committee) may, but shall not be required to, file an election under Section 743 of the Code in 

accordance with the procedures set forth in the Treasury regulations promulgated thereunder. 

 

8.5 Tax Classification 

 

It is the intent of the Members that the Company shall always be operated in a manner consistent 

with its treatment as a "partnership" for U.S. federal, state and local income and franchise tax 

purposes. In accordance therewith, (a) no Member shall file any election with any taxing authority 

to have the Company treated otherwise, and (b) each Member hereby represents, covenants, and 

warrants that it shall not maintain a position inconsistent with such treatment. 
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ARTICLE 9 

DISSOLUTION AND TERMINATION 

 

9.1 Dissolution of the Company 

 

The Company shall be dissolved upon the earlier occurrence of any of the following events: 

 

(a) the written consent of the members holding at least 75% of the then outstanding Units 

(the "Supermajority"); or 

 

(b) the entry of a certificate of cancellation, authorized by the Management Committee, 

under Section 14 of the Act. 

 

9.2 Liquidation and Winding Up 

 

(a) Upon dissolution of the Company, the Management Committee, shall serve as 

liquidator of the Company (the "Liquidator"). The Liquidator shall, with reasonable speed, wind 

up the affairs of the Company and liquidate the Property. The Liquidator shall have unlimited 

discretion to determine the time, manner and terms of any sale of Property having due regard to 

the activity and condition of the relevant market and general financial and economic conditions 

and shall be authorized to continue the business of the Company in order to maximize its value as 

a going concern for eventual sale. 

 

(b) Upon completion of the winding up of the affairs and business of the Company, the 

assets of the Company shall be distributed by the Liquidator in the following manner and order of 

priority: 

 

(i) First, such assets shall be applied to the payment of debts and liabilities of 

the Company (including any loans from a Manager or Member to the 

Company) and the payment of expenses of the winding up of the affairs and 

business of the Company; 

 

(ii) Second, such assets shall be applied to the setting up of any reserves (to be 

held by the Liquidator) which the Liquidator may deem necessary or 

appropriate for any contingent or unforeseen liabilities or obligations of the 

Company; and 

 

(iii)  Finally, the remainder, if any, of such assets shall be distributed to the 

Members in accordance with the provisions of Section 3.6. 

 

(c) If any Member shall be indebted to the Company, then until payment of such 

indebtedness by such Member, the Liquidator shall retain such Member’s distributive share of 

Property and apply the same to the payment of such indebtedness. 
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(d) The Liquidator shall comply with all requirements of the Act and other applicable law 

pertaining to the dissolution, winding up and liquidation of a limited liability company. 

 

ARTICLE 10 

MISCELLANEOUS PROVISIONS 

 

10.1 Definitions 

 

As used in this Agreement, the following terms shall each have the meaning set forth in this Article 

(unless the context otherwise requires). 

 

"Act" shall mean the Massachusetts Limited Liability Company Act, as now in effect or as 

hereafter amended or revised, and any references to sections of the Act shall include any successor 

provisions of similar tenor or effect. 

 

"Affiliates" of a Person shall mean any Person directly or indirectly controlling, controlled by or 

under common control with such Person. 

 

"Agreement" shall mean this Limited Liability Company Operating Agreement, as the same may 

be amended or supplemented from time to time in accordance with the provisions hereof. 

 

"Capital Transaction" means any transaction the proceeds of which are not includable in 

determining Cash Flow, including, without limitation, a financing or a refinancing of any mortgage 

on, the receipt of insurance proceeds in the event of a loss, or the sale or other disposition of, or an 

eminent domain taking of all or substantially all of, any assets of the Company, but excluding the 

receipt by the Company of capital contributions or the proceeds of loans from any Member. 

 

"Cash Flow" shall mean the gross cash receipts of the Company from its operations less the 

portions thereof which are used or reserved to pay Company debts, expenses and other obligations, 

to make capital expenditures or to facilitate the Company’s future operations. 

 

"Code" shall mean the Internal Revenue Code of 1986, as now in effect or as hereafter amended. 

 

"Competitor" shall mean any Person engaged, directly or indirectly, in the same or similar business 

as the Business. 

 

"Depreciation" shall mean, for each fiscal year, an amount equal to the depreciation, amortization, 

or other cost recovery deduction allowable for federal income tax purposes with respect to an asset 

for such fiscal year, except that (a) with respect to any asset the Gross Asset Value of which differs 

from its adjusted tax basis for federal income tax purposes at the beginning of such fiscal year and 

which difference is being eliminated by use of the "remedial method" as defined by Treasury 

Regulations Section 1.704-3(d), Depreciation for such fiscal year shall be the amount of book basis 

recovered for such fiscal year under the rules prescribed by Treasury Regulations Section 1.704- 

3(d)(2), and (b) with respect to any other asset the Gross Asset Value of which differs from its 

adjusted tax basis for federal income tax purposes at the beginning of such fiscal year, Depreciation 

shall be an amount which bears the same ratio to such beginning Gross Asset Value as the federal 
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income tax depreciation, amortization, or other cost recovery deduction for such fiscal year bears 

to such beginning adjusted tax basis; provided, however, that in the case of clause (b) above, if the 

adjusted tax basis for federal income tax purposes of an asset at the beginning of such fiscal year 

is zero, then, Depreciation shall be determined with reference to such beginning Gross Asset Value 

using any reasonable method selected by the Management Committee. 

 

"Gross Asset Value" shall mean, with respect to any asset, the asset’s adjusted basis for federal 

income tax purposes, except as follows: (i) the initial Gross Asset Value of any asset contributed 

by a Member to the Company is the gross fair market value of such asset as determined by the 

Management Committee and such Member at the time of contribution; (ii) the Gross Asset Value 

of all Company assets may be adjusted to equal their respective gross fair market values, as 

determined by the Management Committee, as of the following times: (a) the acquisition of an 

additional interest in the Company by any new or existing Member in exchange for more than a 

de minimis capital contribution; (b) the distribution by the Company to a Member of more than a 

de minimis amount of property as consideration for an interest in the Company; (c) the grant of an 

interest in the Company as consideration for the provision of services to or for the benefit of the 

Company by an existing Member acting in a Member capacity, or by a new Member acting in a 

Member capacity or in anticipation of becoming a Member; and (d) the liquidation of the Company 

within the meaning of Treasury Regulations Section 1.704-1(b)(2)(ii)(g); provided, however, that 

the adjustments pursuant to the foregoing clauses (a), (b), (c) and (d) shall be made only if the 

Management Committee reasonably determines that such adjustments are necessary or appropriate 

to reflect the relative economic interests of the Members in the Company; (iii) the Gross Asset 

Value of any Company asset distributed to any Member shall be adjusted to equal the gross fair 

market value of such asset on the date of distribution as determined by the Management Committee 

and (iv) the Gross Asset Value of all property shall be increased (or decreased) to reflect any 

adjustments to the adjusted basis of such property pursuant to Code Section 734(b) or Code Section 

743(b), but only to the extent that such adjustments are taken into account in determining Capital 

Accounts pursuant to Treasury Regulations Section 1.704-1(b)(2)(iv)(m) and clause (vi) of the 

definition of Net Profits and Net Losses. If the Gross Asset Value of a Company asset has been 

determined or adjusted pursuant to clause (i), (ii) or (iv) above, such Gross Asset Value shall 

thereafter be adjusted by Depreciation taken into account with respect to such asset for purposes 

of computing Net Profits or Net Losses. 

 

"Member" shall mean each Person who holds any Units. 

 

"Net Profits" and "Net Losses" shall mean, for each Fiscal Year or other period, an amount equal 

to the Company’s taxable income or loss for such Fiscal Year or period, determined in accordance 

with Code Section 703(a) (for this purpose, all items of income, gain, loss or deduction required 

to be stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or 

loss) with the following adjustments (without duplication): (i) any income of the Company that is 

exempt from federal income tax and to the extent not otherwise taken into account in computing 

Net Profits or Net Losses pursuant to this definition, shall be added to such income or loss; (ii) any 

expenditures of the Company described in Code Section 705(a)(2)(B) or treated as Code Section 

705(a)(2)(B) expenditures pursuant to Treasury Regulations Section 1.704-1(b)(2)(iv)(i), and to 

the extent not otherwise taken into account in computing Net Profits or Net Losses pursuant to this 

definition, shall be subtracted from such taxable income or loss; (iii) in the event the Gross Asset 
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Value of any Company asset is adjusted pursuant to clauses (ii) or (iii) of the definition of Gross 

Asset Value herein, the amount of such adjustment shall be taken into account as gain or loss from 

the disposition of such asset for purposes of computing Net Profits or Net Losses; (iv) gain or loss 

resulting from any disposition of Company property with respect to which gain or loss is 

recognized for federal income tax purposes shall be computed by reference to the Gross Asset 

Value of the property disposed of, notwithstanding that the adjusted tax basis of such property 

differs from its Gross Asset Value; (v) in lieu of depreciation, amortization, and other cost recovery 

deductions taken into account in computing such taxable income or loss, there shall be taken into 

account Depreciation for such Fiscal Year; (vi) to the extent an adjustment to the adjusted tax basis 

of any asset pursuant to Code Section 734(b) is required, pursuant to Treasury Regulations Section 

1.704-1(b)(2)(iv)(m)(4), to be taken into account in determining Capital Account balances as a 

result of a distribution other than in liquidation of a Member’s interest in the Company, the amount 

of such adjustment shall be treated as an item of gain (if the adjustment increases the basis of the 

asset) or an item of loss (if the adjustment decreases such basis) from the disposition of such asset 

and shall be taken into account for purposes of computing Net Profits and Net Losses; and (vii) 

any items which are specially allocated pursuant to this Agreement shall not be taken into account 

in computing Net Profits or Net Losses. 

 

"Person" shall mean and include an individual, corporation, partnership, association, limited 

liability company, trust, estate, or other entity. 

 

"Property" shall mean, at any time, all property, whether real or personal, interests, assets or rights 

owned or held by or on behalf of the Company at such time. 

 

"Subsidiary" shall mean means, with respect to any Person, any corporation, limited liability 

company, partnership, association or business entity of which (a) if a corporation, a majority of 

the total voting power of shares of stock entitled (without regard to the occurrence of any 

contingency) to vote in the election of directors, managers or trustees thereof is at the time owned 

or controlled, directly or indirectly, by that Person or one or more of the other Subsidiaries of that 

Person or a combination thereof, or (b) if a limited liability company, partnership, association or 

other business entity (other than a corporation), a majority of partnership or other similar 

ownership interest thereof is at the time owned or controlled, directly or indirectly, by any Person 

or one or more Subsidiaries of that Person or a combination thereof. 

 

"Transfer" shall mean any sale, transfer, assignment, pledge, mortgage, exchange, hypothecation, 

grant of a security interest or other disposition or encumbrance of an interest (whether with or 

without consideration, whether voluntarily or involuntarily or by operation of law). The terms 

"Transferee," "Transferor," "Transferred," and other forms of the word "Transfer" shall have the 

correlative meanings. 

 

"Units" shall mean units of ownership interest in the Company into which the Members’ ownership 

interests in the Company are divided. The Units are set forth opposite each Member’s name on 

Schedule 1, and thereafter the Units held by a Member shall be reflected in the Unit Journal. Unless 

otherwise specifically stated to the contrary, references to Units herein shall mean all classes of 

Units. 
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10.2 Notices 

 

All notices or other communications required or permitted to be given pursuant to this Agreement 

shall be in writing and shall be considered as properly given and received on date of delivery if 

delivered personally or by facsimile, or on the second day after deposit in the United States mail 

if mailed by prepaid first-class registered or certified mail, addressed to such Member or Manager 

at such Member’s or Manager’s address in the records of the Company. 

 

10.3 Governing Law 

 

This Agreement shall be governed by and construed in accordance with the substantive laws of the 

Commonwealth of Massachusetts, without regard to conflicts of law principles. For purposes of 

any action or proceeding involving this agreement, each Member hereby expressly submits to the 

jurisdiction of all federal and state courts located in the Commonwealth of Massachusetts and 

consents that any order, process, notice of motion or other application to or by any of said courts 

or a judge thereof may be served within or without such court's jurisdiction by registered mail or 

by personal service, provided a reasonable time for appearance is allowed (but not less than the 

time otherwise afforded by any law or rule), and waives any right to contest the appropriateness 

of any action brought in any such court based upon lack of personal jurisdiction, improper venue 

or forum non conveniens. 

 

10.4 Successors and Assigns 

 

This Agreement and all the terms and provisions hereof shall be binding upon and shall inure to 

the benefit of the Members and their respective heirs, executors, administrators, successors and 

permitted assigns. Any person acquiring or claiming an interest in the Company, in any manner 

whatsoever, shall be subject to and bound by all the terms, conditions and obligations of this 

Agreement to which its predecessor in interest was subject or bound, without regard to whether 

such person has executed this Agreement or a counterpart hereof or any other document 

contemplated hereby. No person shall have any rights or obligations relating to the Company 

greater than those set forth in this Agreement, and no person shall acquire an interest in the 

Company or become a Member except as permitted by the terms of this Agreement. 

 

10.5 Counterparts 

 

This Agreement may be executed in any number of identical counterparts, each of which, for all 

purposes, shall be deemed an original, and all of which constitute, collectively, one and the same 

Agreement. In addition, this Agreement may contain more than one counterpart signature page 

and may be executed by the affixing of the signature of each of the Members to one of such 

counterpart signature pages, and all such counterpart signature pages shall be read as one and shall 

have the same force and effect as though all the signers had signed the same signature page. 
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10.6 Additional Assurances 

 

Upon the request of the Company, each Member agrees to the extent commercially reasonable to 

perform all further acts and execute, acknowledge and deliver any documents which the Company 

deems reasonably necessary to effectuate the provisions of this Agreement. 

 

10.7 Entire Agreement; Amendment of Agreement 

 

This Agreement constitutes the entire understanding of the parties hereto with respect to the subject 

matter hereof and supersedes any and all prior negotiations, understandings and agreements in 

regard hereto. Neither the Certificate nor this Agreement may be amended or modified, except 

with the consent of the Supermajority, except that the Management Committee alone may effect 

(i) amendments to Schedule 1 from time to time to reflect changes in the Members of the Company, 

and (ii) non-substantive amendments needed to correct typographical errors. Notwithstanding the 

foregoing, this Agreement may not be amended or modified, except with the written consent of all 

Members, if such proposed modification or amendment will adversely affect the interests of any 

one Member disproportionately to other Members. 

 

10.8 Partition 

 

Each of the parties hereto irrevocably waives during the term of the Company any right that such 

party may have to maintain any action for partition with respect to the Property. 

 

10.9 No Waiver 

 

Failure or delay of any party in exercising any right or remedy under this Agreement, or any other 

agreement between the parties, or otherwise, will not operate as a waiver thereof. The express 

waiver by any party of a breach of any provision of this Agreement by any other party shall not 

operate or be construed as a waiver of any subsequent breach by such party. No waiver will be 

effective unless and until it is in written form and signed by the waiving party. 

 

10.10 Gender and Number 

 

Wherever from the context it appears appropriate, each term stated in either the singular or plural 

shall include the singular and plural, and pronouns stated in either the masculine, the feminine or 

the neuter gender shall include the masculine, feminine and neuter. 

 

10.11 Headings 

 

The captions in this Agreement are inserted for convenience of reference only and shall not affect 

the construction of this Agreement. References in this Agreement to any Article, Section, 

Paragraph, Subparagraph or Schedule are to the same contained in this Agreement. 
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10.12 Validity and Severability 

 

The invalidity, illegality or unenforceability of any provision of this Agreement or the application 

thereof to any person or circumstance, to any extent, for any reason, shall not affect the validity, 

legality, or enforceability of the remainder of such provision, or any other provision hereof or the 

application of any provision to any other person or circumstance, and such provision under this 

Agreement shall be reformed to the extent necessary to effectuate the foregoing, it being intended 

that the rights and obligations of the parties hereto be enforceable to the fullest extent permitted 

by law. 

 

10.13 No Third Party Rights 

 

This Agreement and the covenants and agreements contained herein are solely for the benefit of 

the parties hereto. No other person shall be entitled to enforce or make any claims, or have any 

right pursuant to the provisions of this Agreement. 

 

10.14 Dispute Resolution 

 

All disputes arising under this Agreement shall be subject to binding arbitration administered by 

JAMS Comprehensive Arbitration Rules and Procedures. Arbitration shall be conducted by a 

single JAMS neutral arbitrator appointed by mutual agreement of the Members, and in the absence 

of such agreement, by JAMS. The validity, construction and interpretation of this Agreement, and 

all procedural aspects of the arbitration conducted pursuant to this Agreement shall be decided by 

the arbitrator. It is agreed that the arbitrator shall have no authority to award treble, exemplary, or 

punitive damages of any type whether or not such damages may be available under state or federal 

law, the parties hereby waiving their rights, if any, to receive such damages. In interpreting the 

substance of the dispute, the arbitrator shall refer to the internal laws of the Commonwealth of 

Massachusetts. The arbitration proceeding shall be conducted in Boston, Massachusetts, or in any 

other mutually agreed upon location. 

 
 

[SCHEDULE 1 FOLLOWS] 
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SCHEDULE 1 
 

MEMBERSHIP INTERESTS 
 

Class A Units 

 
Name and Address Percentage 

Interest 

Initial Capital Contribution 

Christine Argiros 
d/b/a Greentech 770 Ventures LLC 
P.O. Box 262 
Norwood, MA 02062 

 

82% 
 

$0 

Michelle Foley 
47 Ralph Talbot Street 
South Weymouth, MA 02190 

 

12% 
 

$0 

Richard Parsons 
371 Belmont Street 
Quincy, MA 02170 

 

6% 

 

  $0 

 

[SIGNATURE PAGE FOLLOWS] 
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MEMBERS 
 

 

 

________________________________ 
 

Christine Argiros, Manager 
d/b/a Greentech 770 Ventures LLC 

 
 

 

________________________________ 
 

Michelle Foley, Manager 
 

 

 

________________________________ 
 

Richard Parsons, Manager 
 

 

 
 

MANAGERS 

Class A Unit Managers 

 
 

 

________________________________ 
 

Christine Argiros, Manager 
d/b/a Greentech 770 Ventures LLC 

 
 

 

________________________________ 
 

Michelle Foley, Manager 
 

 

 

________________________________ 
 

Richard Parsons, Manager 
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EXHIBIT A 

 

CERTIFICATE OF VALUE 

 
Reference is made to the Operating Agreement of Surf’s Up Cannabis Operations, LLC, 
dated as of October 15, 2023,(as amended and in effect from time to time, the 
“Operating Agreement"), by and among the Members of C Surf’s Up Cannabis 
Operations, LLC (the "Company"). 

Capitalized terms used herein shall have the same meanings ascribed to them in the 

Operating Agreement. 

The undersigned, being the Members of the Company hereby agree that, effective as 
of _________________. the value of the Company shall be as follows: 

 

 

                         Total Value $_________________ 

 

Any prior Certificates of Value shall be of no further force or effect. This Certificate of 

Value shall remain in full force and effect until a new Certificate of Value is created. 

 

[Signature page to follow] 
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IN WITNESS WHEREOF, the parties have executed this Certificate of Value; 
as of October 15, 2023. 

 
 

 

SURF’S UP CANNABIS OPERATIONS LLC 
 

 

 

________________________________ 
 

Christine Argiros, Manager 
d/b/a Greentech 770 Ventures LLC 

 
 

 

________________________________ 
 

Michelle Foley, Manager 
 

 

 

________________________________ 
 

Richard Parsons, Manager 
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