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OPERATING AGREEMENT 

OF 

ELEVATED ROOTS III LLC 

THIS OPERATING AGREEMENT (this “Agreement”) of Elevated Roots III LLC, a 
Massachusetts limited liability company (the “Company”), is made as of July 20, 2022 (the “Effective 
Date”), by and among the Company, the Persons identified on the signature page hereto as 
“Members” and each of the Persons identified in Section 4.1 below (as from time to time removed or 
replaced) as “Managers” (and collectively, the “Board”). 

RECITALS 

WHEREAS, the Company was formed on July 20, 2022 as a limited liability company under 
the laws of the Commonwealth of Massachusetts in accordance with the provisions of the 
Massachusetts Limited Liability Company Act by the filing of a Certificate of Organization for the 
Company (the “Certificate”) in the Office of the Secretary of State of the Commonwealth of 
Massachusetts; and 

WHEREAS, the Company, the Members, and the Board wish to set out fully their respective 
rights, obligations and duties regarding the Company and its affairs, assets, liabilities and the conduct 
of its business; and 

NOW THEREFORE, in consideration of these premises and other good and valuable 
consideration, the receipt and sufficiency of which each of the parties hereto hereby acknowledge, 
the Company, the Members and the Board hereby agree as follows: 

ARTICLE I 
DEFINITIONS 

For purposes of this Agreement, capitalized terms used, and not otherwise defined, herein shall have 
the meanings set forth below: 

“Abandoned Interest” shall have the meaning set forth in Section 6.4(b).  

“Abandonment Interest Purchase Price” shall have the meaning set forth in Section 6.4(d). 

“Act” shall mean the Massachusetts Limited Liability Company Act and any successor statute, 
as amended from time to time. 

“Adjusted Capital Account Balance“ shall mean with respect to any Member, such Member’s 
Capital Account balance maintained in accordance with this Agreement, as of the end of the relevant 
Fiscal Year or other allocation period, after giving effect to the following adjustments: 

(i) increase such Capital Account by any amounts that such Member is obligated 
to restore pursuant to any provision of this Agreement, is treated as obligated to restore 
pursuant to Regulations Section 1.704-1(b)(2)(ii)(c), or is deemed obligated to restore 
pursuant to the penultimate sentences of Regulations Sections 1.704-2(g)(1) and 1.704-
2(i)(5); and 
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(ii) decrease such Capital Account by the items described in Regulations 
Sections 1.704-1(b)(2)(ii)(d)(4) through (d)(6). 

The foregoing definition of Adjusted Capital Account Balance is intended to comply with the 
provisions of Regulations Sections 1.704-1(b)(2)(ii)(d) and 1.704-2 and shall be interpreted 
consistently therewith. 

“Affiliate” shall mean, as to any Member, any Person that (i) directly or indirectly Controls, is 
Controlled by or is under common Control with such Member; (ii) directly or indirectly owns a 
beneficial interest of ten percent (10%) or more in such Member or (iii) is a Family Member.  

“Assumed Tax Rate” shall mean, as determined by the Board in its sole discretion, the single 
highest effective marginal statutory combined federal, state, municipal and local income tax rate for 
any Fiscal Year applicable to individuals to which the income of the Company for such Fiscal Year 
could be subject (on a flow-through basis), determined by also taking into account the comparative 
applicable tax rates in Massachusetts and in the various jurisdictions in which any Member who is 
an individual (or in the case of a Member that is a flow-through entity for tax purposes, its direct or 
indirect members through chains of flow-through entities who are individuals) reside for tax purposes 
for the applicable Fiscal Year, and taking into account the character (e.g., long-term or short-term 
capital gain, ordinary or exempt) of the applicable income (but without taking into account any 
deductibility of state and local income taxes for federal income tax purposes). 

“Agreement” shall have the meaning set forth in the Preamble. 

“Board” shall have the meaning set forth in the introductory paragraph of this Agreement. 

“Capital Account” shall have the meaning set forth in Section 5.1(b). 

“Capital Contributions” shall have the meaning set forth in Section 3.2. 

“Certificate” shall have the meaning set forth in the Recitals above.   

“Claim” shall have the meaning set forth in Section 9.2. 

“Code” shall mean the Internal Revenue Code of 1986, as amended and in effect from time 
to time (or any corresponding provisions of succeeding law). 

“Company” has the meaning given that term in the opening paragraph. 

“Company Property” shall mean and include all property owned by the Company, whether 
real or personal and tangible or intangible. 

“Control” and “Controlling” means either ownership of a majority of the outstanding voting 
interests with full right to vote the same and/or the capacity (whether or not exercised) to manage or 
direct the management of the business or affairs of the relevant Person. 

“Depreciation” shall mean, for each Fiscal Year or other period, an amount equal to the 
depreciation, amortization or other cost recovery deduction allowable with respect to an asset for 
such Fiscal Year or other period, except that if the Gross Asset Value of an asset differs from its 
adjusted basis for federal income tax purposes at the beginning of such Fiscal Year or other period, 
Depreciation shall be an amount which bears the same ratio to such beginning Gross Asset Value 
as the federal income tax depreciation, amortization or other cost recovery deduction for such Fiscal 
Year or other period bears to such beginning adjusted tax basis; provided, however, that if the 
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adjusted basis for federal income tax purposes of an asset at the beginning of such Fiscal Year or 
other period is zero, Depreciation shall be determined with reference to such beginning Gross Asset 
Value using any reasonable method selected by the Board.  

“Drag-Along Right” shall have the meaning set forth in Section 6.9(a). 

“Drag-Along Seller” shall have the meaning set forth in Section 6.9(b).  

“Effective Date” shall have the meaning set forth in the Preamble.  

“Employee” means any individual performing services for the Company. 

“Event of Withdrawal” shall mean (i) the bankruptcy or insolvency of any Member, a general 
assignment for the benefit of creditors of a Member, or the occurrence of any event causing the 
termination of a Member’s interest in the Company; or (ii) the assumption by a legal representative 
or successor in interest of control over the rights of a Member due to the death or incompetence of 
an individual Member, or dissolution or termination of any entity which is a Member or (iii) the failure 
of a Member at any time to be qualified as a Person allowed to hold the Member’s existing and 
proposed interests in all licenses and registrations held by or anticipated to be sought by the 
Company, including to the extent applicable, those issued or issuable pursuant to Ch. 55 of the Acts 
of 2017, Mass. General Laws Ch. or 94G, Mass. General Laws Ch. 94I, and their respective 
implementing regulations 935 CMR 500.000, et seq., and 935 CMR 501.000, et seq. 

“Excluded Claim” shall have the meaning set forth in Section 9.3. 

“Fair Market Value” shall mean, as of any date and as to any asset, the price which a 
knowledgeable, willing buyer would pay to a knowledgeable, willing seller for such asset, neither 
buyer nor seller being under any obligation to engage in such transaction, reflecting appropriate 
adjustments for lack of control, lack of marketability and the like. 

“Family Member” shall mean and include a Member’s spouse, parent, child, brother, sister, 
grandparent, grandchild, uncle, aunt, nephew, niece or in-law (whether naturally or by marriage or 
adoption) of such Person and trusts for the benefit of each of the foregoing. 

“Fiscal Year” shall have the meaning set forth in Section 2.9. 

“Gross Asset Value” shall mean with respect to any asset, the asset’s adjusted basis for 
federal income tax purposes, except as follows: 

(i) The initial Gross Asset Value of any asset contributed by a Member to the 
Company shall be the gross Fair Market Value of such asset, as determined by the 
contributing Member and the Board, provided, that if the contributing Member is a member 
of the Board, the determination of Fair Market Value of a contributed asset shall be made by 
independent appraisal; 

(ii) The Gross Asset Value of all Company assets shall be adjusted from time to 
time to reflect their respective gross Fair Market Values, as determined by the Board taking 
into account:  (A) the acquisition of an additional interest in the Company by any new or 
existing Member in exchange for more than a de minimis Capital Contribution; (B) the 
distribution by the Company to a Member of more than a de minimis amount of Company 
property as consideration for an interest in the Company; (C) the grant of an interest in the 
Company (other than a de minimis interest) as consideration for the provision of services to 
or for the benefit of the Company by a new or existing Member acting in a Member capacity 
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or in anticipation of becoming a Member; (D) in connection with the issuance by the Company 
of a non-compensatory option to acquire an interest (other than an option for a de minimis 
interest);and (E) the liquidation of the Company within the meaning of Regulations Section 
1.704-1(b)(2)(ii)(g), provided, however, that the adjustments pursuant to clauses (A) through 
(D) above shall only be made if the Board reasonably determines that such adjustments are 
necessary or appropriate to reflect the relative economic interests of the Members in the 
Company; 

(iii) The Gross Asset Value of any Company asset distributed to any Member shall 
be adjusted to equal the gross Fair Market Value of such asset on the date of distribution as 
determined by the Board provided, that if the distributee is a member of the Board, the 
determination of Fair Market Value of such distributed asset shall be made by independent 
appraisal; and  

(iv) The Gross Asset Value of Company assets shall be increased (or decreased) 
to reflect any adjustments to the adjusted basis of such assets pursuant to Code Sections 
734(b) or 743(b), but only to the extent that such adjustments are taken into account in 
determining Capital Accounts pursuant to Regulations Section 1.704-1(b)(2)(iv)(m); provided, 
however, that Gross Asset Value shall not be adjusted pursuant to this subparagraph (iv) to 
the extent the Board determines that an adjustment pursuant to subparagraph (ii) hereof is 
necessary or appropriate in connection with a transaction that would otherwise result in an 
adjustment pursuant to this subparagraph (iv). 

If the Gross Asset Value of an asset has been determined or adjusted pursuant to subparagraphs 
(i), (ii) or (iv), such Gross Asset Value shall thereafter be adjusted by the Depreciation taken into 
account with respect to such asset for purposes of computing Profits and Losses. 

“Indemnified Person” shall have the meaning set forth in Section 9.1. 

“Initial Members” shall mean such Persons holding Initial Units, as identified in Exhibit A 
hereto. 

“Initial Member Units” shall mean the Units of initial membership interests in the Company, 
possessing all rights, privileges, duties and obligations as set forth in this Agreement, as amended 
from time to time.  

“Lien” shall mean any mortgage, pledge, hypothecation, assignment, deposit arrangement, 
encumbrance, lien (statutory or other), preference, priority or other security agreement of any kind 
or nature whatsoever. 

“Majority of Members” shall mean as of any date, as to any class, the holders of the Units of 
the Class constituting a majority of all issued and outstanding Units of that Class.  If any act requires 
the consent or approval of all Members, a “Majority of Members” shall mean the holders of a majority 
of all Classes as a single group.   

“Member” shall mean any Person named as a member of the Company on Exhibit A hereto 
as of the date hereof and any Person admitted as an additional Member or as a Substitute Member 
pursuant to the provisions of this Agreement, in such Person’s capacity as a member of the 
Company. 

“Member Bankruptcy” shall mean any of the following actions if not dismissed within 120 
days: the filing of a petition for bankruptcy or reorganization, an assignment for the benefit of 
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creditors, or the appointment of a receiver, trustee or liquidator of all or substantially all of the 
Member’s assets, in each case under the U.S. Bankruptcy Code or the bankruptcy code or similar 
laws of any state. 

“Offer” shall have the meaning set forth in Section 6.3(a). 

“Offer Notice” shall have the meaning set forth in Section 6.3(a). 

“Offered Units” shall have the meaning set forth in Section 6.3(a)(ii). 

“Offeror” shall have the meaning set forth in Section 6.3(a). 

“Option” shall have the meaning set forth in Section 6.4(b).  

“Partnership Representative” shall have the meaning set forth in Section 7.5(b)(i).  

“Percentage Interest” shall mean, with respect to any Member, as of any date, (i) if of a Class 
of Units, the ratio (expressed as a percentage) of such Member’s Units of such Class on such date 
to the aggregate Units of that Class held by all Members on such date; and (ii) if of all Units, the ratio 
(expressed as a percentage) of all of such Member’s Units on such date to the aggregate Units of 
all Members on such date.  In the event that all or any portion of a Member’s Units are Transferred 
in accordance with the terms of this Agreement, the Transferee shall succeed to the Percentage 
Interest of the transferor to the extent it relates to the Transferred Units. 

“Permitted Transfers” shall have the meaning set forth in Section 6.5(a).  

“Person” shall mean a natural person or any corporation, association, joint venture, limited 
liability company, general or limited partnership, trust or other legal person or entity.  

“Profits” and “Losses” shall mean, for each Fiscal Year or other period, an amount equal to 
the Company’s taxable income or loss for such Fiscal Year or other period, determined in accordance 
with Code Section 703(a) (for this purpose, all items of income, gain, loss or deduction required to 
be stated separately pursuant to Code Section 703(a)(1) shall be included in taxable income or loss), 
with the following adjustments: 

(i) Any income of the Company that is exempt from federal income tax and not 
otherwise taken into account in computing Profits and Losses pursuant to this definition of 
“Profits and “Losses” shall increase such taxable income or decrease such loss; 

(ii) Any expenditure of the Company described in Code Section 705(a)(2)(B) or 
treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1.704-
1(b)(2)(iv)(i) and not otherwise taken into account in computing Profits and Losses pursuant 
to this definition of “Profits and “Losses” shall increase such taxable income or decrease such 
loss; 

(iii) In the event that the Gross Asset Value of any Company asset is adjusted 
pursuant to subparagraphs (ii) or (iii) of the definition of “Gross Asset Value,” the amount of 
such adjustment shall be taken into account as gain or loss from the disposition of such asset 
for purposes of computing Profits and Losses; 

(iv) Gain or loss resulting from any disposition of Company property with respect 
to which gain or loss is recognized for federal income tax purposes shall be computed by 
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reference to the Gross Asset Value of the property disposed of, notwithstanding that the 
adjusted tax basis of such property differs from its Gross Asset Value; 

(v) In lieu of the depreciation, amortization and other cost recovery deductions 
taken into account in computing such taxable income or loss, there shall be taken into 
account Depreciation for such Fiscal Year or other period, computed in accordance with the 
definition of “Depreciation”; and 

(vi) To the extent an adjustment to the adjusted tax basis of any Company asset 
pursuant to Code Section 734(b) or Section 743(b) is required pursuant to Regulations 
Section 1.704-1(b)(2)(iv)(m) to be taken into account in determining Capital Accounts as a 
result of a distribution other than in liquidation of a Member’s interest in the Company, the 
amount of such adjustment shall be treated as an item of gain (if such item increases the 
basis of such asset) or loss (if the adjustment decreases the basis of such asset) from the 
disposition of the asset and shall be taken into account for purposes of computing Profits or 
Losses.  

“Property” shall have the meaning set forth in Section 4.8(b). 

“Proposed Sale” shall have the meaning set forth in Section 6.8(a). 

“Purchaser Notice” shall have the meaning set forth in Section 6.3(c).  

“Purchase Option” shall have the meaning set forth in Section 6.3(b). 

“Purchase Price” shall have the meaning set forth in Section 6.8(a). 

“Purchasers” shall have the meaning set forth in Section 6.3(c).  

“Regulations” shall mean the rules and regulations promulgated by the Internal Revenue 
Service pursuant to the Code. 

“Representatives” shall have the meaning set forth in Section 6.4(a).  

“Selling Party” shall have the meaning set forth in Section 6.3(a). 

“Substitute Member” shall mean a Transferee of all or any portion of the Units of Membership 
Interest of a Member, which Transferee is admitted as a Member of the Company pursuant to Article 
VI.   

“Tag-Along Exercise Period” shall have the meaning set forth in Section 6.8(b). 

“Tag-Along Right” shall have the meaning set forth in Section 6.8(b).  

“Tax-Along Members” shall have the meaning set forth in Section 6.8(a).  

“Tax-Along Transferors” shall have the meaning set forth in Section 6.8(a).  

“Taxing Jurisdiction” shall have the meaning set forth in Section 5.4. 

“Transfer” shall mean any offer, sale, conveyance, assignment, hypothecation, pledge, 
encumbrance, grant of a security interest in, transfer, or other disposition (including any gift, 
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bequeath or otherwise transfer for no consideration (whether or not by operation of law, except in 
the case of bankruptcy)) of any Unit or any rights therein.  

“Transfer Notice” shall have the meaning set forth in Section 6.8(a).  

“Transfer Terms” shall have the meaning set forth in Section 6.8(a).  

“Transferee” shall mean and include any recipient of a Transfer pursuant to Article VI. 

“Transferor” shall mean and include any Person who Transfers any Units pursuant to Article 
VI. 

“Units” and “Units of Membership Interests” shall represent the Members’ interests in the 
Company’s Profits and Losses, distributions of the Company’s assets pursuant to this Operating 
Agreement and the Act, holder’s Capital Contribution and Percentage Interest and all rights granted 
to Members to participate in the management or affairs of the Company, including the right to vote 
on, consent to or otherwise participate in any decision of the Members or the Board.  Units shall 
include all types and classes of Units, including any class of Units established after the effective date 
of this Agreement. 

“Withdrawal Notice” shall have the meaning set forth in Section 6.4(a).  

“Withdrawing Member” shall have the meaning set forth in Section 6.4(a). 

ARTICLE II 
THE LIMITED LIABILITY COMPANY 

2.1 Formation.   The Company was formed as a limited liability company pursuant to the 
provisions of the Act, the Certificate was filed in the Office of the Secretary of State of the 
Commonwealth of Massachusetts as of the date set forth in the Recitals in conformity with the Act. 

2.2 Name.  The business of the Company shall be carried on in the name of the Company with 
such variations and changes as the Board shall determine or deem necessary to comply with the 
requirements of the jurisdictions in which the Company’s operations are conducted. 

2.3 Registered Office; Registered Agent.  The name and address of the Company’s registered 
agent in the Commonwealth of Massachusetts is John F. Bradley of Prince Lobel Tye LLP, One 
International Place, Boston, MA 02110. 

2.4 Principal Place of Business.   The principal place of business of the Company shall be at 319 
Monponsett Street, Halifax, MA 02338 or such other location as the Board may select from time to 
time.  

2.5 Business Purpose of the Company.   The general character of the business of the Company 
shall be to engage in a retail adult use dispensary of cannabis, to the extent permitted and in 
accordance with applicable Massachusetts law, and engaging in all other lawful business that a 
limited liability company may conduct in accordance with the Act.  

2.6 Powers.   The Company shall have all the powers necessary or convenient to carry out its 
purposes including, without limitation, all powers granted by the Act.  In furtherance, and not in 
limitation, of the foregoing, the Company shall have the power to engage in the following activities: 
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(a) to enter into and perform its obligations under any ground lease, residential or 
commercial lease, loan, mortgage, and/or security, other agreements contemplated by any of the 
foregoing and contracts, instruments and agreements incidental to the operation of the Property; 

(b) to enter into and perform its obligations under such contracts, agreements, 
instruments, guarantees of wholly-owned subsidiaries and other arrangements as the Board may 
deem necessary or appropriate in connection with the management and operation of the Company 
including, without limitation, contracts, agreements and arrangements with vendors, consultants, 
advisers, accountants, attorneys and other service providers;  

(c) to enter into any contract, agreement or arrangement with any Member, any Manager, 
principal or guarantor of the obligations of the Company, or any Affiliate of any of the foregoing, 
provided, that the terms and conditions of any such contract, agreement, and/or arrangement shall 
be commercially reasonable, shall reflect competitive market rate pricing, and shall otherwise be 
substantially similar to those that would be available on an arm’s length basis with an unaffiliated 
third party; 

(d) subject to Section 5.1(a), to admit new Members to the Company and to accept capital 
contributions from time to time from the Members;  

(e) to distribute to the Members all available cash to the extent that such distributions of 
available cash are not prohibited by applicable law and are otherwise in accordance with the terms 
and provisions of this Agreement; 

(f) to pay (or to reimburse one or more Affiliates for) (i) the organizational, start-up and 
routine transactional and maintenance expenses of the Company, including the creation, assumption 
or incurrence of obligations to pay service providers to the Company and other ordinary course 
expenses of maintaining its existence and carrying out its various purposes under this Agreement 
and (ii) the fees, costs and expenses incurred in connection with the issuance and sale of Units to 
new Members; and 

(g) to engage in any other lawful activities which are necessary to accomplish the 
foregoing or are incidental thereto or necessary in connection therewith.  

2.7 LLC Formalities; Financial Statements.   The Company shall abide by all limited liability 
company formalities, including the maintenance of current minute books, and the Company shall 
cause its financial statements to be prepared in a manner that indicates the separate existence of 
the Company and its assets and liabilities and not permit its assets to be listed on the financial 
statements of any other entity, except that the assets and liabilities of the Company may be 
consolidated with one or more Affiliates in accordance with generally accepted accounting principles. 
The Company shall not assume the liabilities of any Member or any Affiliate of any Member, and 
shall not guarantee the liabilities of any Member or any Affiliate of any Member thereof (unless such 
Affiliate is also an Affiliate of the Company. 

2.8 Continuation.   Subject to the provisions of Article VIII, the Company shall have perpetual 
existence. 

2.9 Fiscal Year.   The fiscal year (the “Fiscal Year”) of the Company for financial statement and 
accounting purposes shall end on the 31st day of December in each year. 
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ARTICLE III 
MEMBERS 

3.1 Members.  No Person may become a Member unless he, she or it is admitted in accordance 
with this Agreement, and also qualifies as a Person allowed to hold such Person’s existing (if any) 
and proposed interests in all licenses and registrations held by or anticipated to be sought by the 
Company, including to the extent applicable, those issued or issuable pursuant to Ch. 55 of the Acts 
of 2017, Mass. General Laws Ch. or 94G, Mass. General Laws Ch. 94I, and their respective 
implementing regulations 935 CMR 500.000, et seq., and 935 CMR 501.000, et seq. 

3.2 Roster.  The Company shall maintain a roster of the Members and the number of Units, 
Classes of Units (if any), and amounts of cash or the Fair Market Value (as determined under this 
Agreement) of other property contributed to the initial capital of the Company as of the date hereof 
(each contribution, a “Capital Contribution”), as well as all additional Capital Contributions, of each 
Member. 

3.3 Authority of Members.  Except as otherwise provided herein, no Member shall, or shall have 
any right to, participate in the management of the Company merely by virtue of such Member’s status 
as a Member.  Except as otherwise expressly provided herein, all authority, power and discretion to 
manage and control the business, affairs and properties of the Company, to make all decisions 
regarding those matters, and to perform any and all other acts or activities customary or incident to 
the management of the Company’s business is, and shall be vested in the Board.  

3.4 Meetings of Members.  At any time and from time to time, the Board may, but shall not have 
any obligation to, call meetings of the Members, and Members holding not less than 20% of the Units 
may call a meeting. Written notice of any such meeting shall be given to all Members not less than 
five (5) days and not more than sixty (60) days prior to the date of such meeting. A Majority of the 
Members shall constitute quorum for all purposes at any such meeting.  Each meeting shall be 
conducted by the Board or a designee of the Board.  Each Member may authorize any other Person 
(regardless of whether such Person is a Member) to act on its behalf with respect to all matters on 
which such Member is entitled to consent or otherwise participate. Any proxy must be signed by the 
Member giving such proxy or by such Member’s attorney-in-fact.  A Member may attend a meeting 
by telephonic or other electronic method of participation.  

3.5. Written Consent in Lieu of Meeting.  Any action of the Members which may be undertaken 
pursuant to Section 3.3 or 3.4 may also be taken by a written consent executed by such Members 
as would be required to approve such action at a duly convened meeting at which all Members were 
present.  

3.6 Liability of the Members.   

(a) No Liability for Company Obligations.  All debts, obligations and liabilities of the 
Company, whether arising in contract, tort or otherwise, shall be solely the debts, obligations and 
liabilities of the Company, and no Member shall have any obligation with respect to for any such 
debt, obligation or liability of the Company solely by reason of being the Member. 

(b) Limitation on Liability.  Except as otherwise expressly required by law, no Member 
shall have any liability in excess of: (i) the amount of its aggregate Capital Contributions to the 
Company, (ii) its share of any assets and undistributed profits of the Company, and (iii) the amount 
of any distributions wrongfully distributed to it. 

3.7 Compliance with Securities Laws and Other Laws and Obligations.  Each Member hereby 
represents and warrants to the Company and to each other Member and acknowledges that (a) it 
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has such knowledge and experience in financial and business matters that it is capable of evaluating 
the merits and risks of an investment in the Company and making an informed investment decision 
with respect thereto, (b) it is able to bear the economic and financial risk of an investment in the 
Company for an indefinite period of time and understands that it has no right to withdraw and have 
its Units of Membership Interest repurchased by the Company, (c) it is acquiring its Units of 
Membership Interest in the Company for investment only and not with a view to, or for resale in 
connection with, any distribution to the public or public offering thereof, and (d) it understands that 
the Units of Membership Interests have not been registered under the securities laws of any 
jurisdiction and cannot be disposed of unless they are subsequently registered and/or qualified under 
applicable securities laws and the provisions of this Agreement have been complied with. 

3.8 Power to Bind the Company.   No Member, in its capacity as a Member, shall take part in the 
management or control of the business of the Company, transact any business in the name of the 
Company, have the power or authority to bind the Company or to sign any agreement or document 
in the name of the Company, or have any power or authority with respect to the Company except (i) 
as expressly provided in this Agreement, (ii) as directed by the Board or (iii) as provided in the 
Certificate of Organization, as the same may be amended from time to time. 

3.9 Admission of Members.   New Members shall be admitted to the Company only with the prior 
written consent of the Board, subject to Section 5.1(a) and the provisions of Article VI, and the prior 
consent of a Majority of Members of each Class of Units. 

3.10 Member Resignation.  Except in the case of a Transfer of its Units to a new Member in 
accordance herewith, a Member may not resign from the Company or otherwise disassociate itself 
from the Company without the consent of the Board. 

ARTICLE IV 
MANAGEMENT OF THE COMPANY 

4.1 Management by the Board.  The management of the Company is fully vested in the Board.  
All management and other responsibilities not specifically reserved to the Members in this 
Agreement shall be vested solely in the Board, and the powers of the Company shall be exercised 
by or under, the sole authority of the Board; and the daily business and affairs of the Company 
shall be managed under the direction of, the Board.  All services to be furnished by the Board may 
be delegated to and furnished by an officer or employee of the Company or any other Person or 
agent designated or retained by the Board.  Decisions or actions taken by the Board in accordance 
with this Agreement shall constitute decisions or actions by the Company and shall be binding on 
the Company.  In connection with the management of the business and affairs of the Company, 
without limiting the foregoing, the Board for and in the name of, and on behalf of Company, and 
unless otherwise provided without any approval by or Consent of the Members, are hereby 
authorized: 
 

(a) to execute any and all agreements, contracts, documents, certifications and 
instruments necessary or convenient in connection with the development, financing, management, 
maintenance, operation and disposition of any Company asset; 

(b) to borrow money from the Members or third parties, to issue evidences of such 
indebtedness as is necessary, convenient or incidental to the accomplishment of the purposes of 
Company, and to secure the same by mortgage, pledge or other Lien on any Company asset; 

(c) to borrow money from and for, and to guarantee the indebtedness of, wholly owned 
Affiliates, and to issue evidences of such indebtedness as is necessary, convenient or incidental to 
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the accomplishment of the purposes of Company, and to secure the same by mortgage, pledge or 
other Lien on any Company asset; 

(d) to prepay in whole or in part, renew, refinance, recast, consolidate, increase, modify 
or extend any debt of Company, and in connection therewith to execute and record any documents 
relating thereto; 

(e) to enter into agreements to employ agents, attorneys, accountants, engineers, 
appraisers, or other consultants or contractors who may be Affiliates of, or otherwise affiliated with, 
any one or more of the Manager or Members, and to enter into agreements to employ any Member, 
Manager or other Person to provide management or other goods and/or services to Company; 
provided, that any employment of such Member, Manager or Person is on terms not less favorable 
to Company than those offered by Persons who are not Affiliates of a Manager or Member for 
comparable good or services; 

(f) to pay out of Company funds any and all fees and make any and all expenditures 
which the Board, in its sole discretion, deems necessary or appropriate in connection with the 
organization of Company, the management of the affairs of Company, and the carrying out of the 
Board’s obligations and responsibilities under this Agreement and the Act; 

(g) except as otherwise directed by the Partnership Representative, as herein defined, 
with respect to those matters within the powers of the Partnership Representative, to make and 
revoke any election permitted to Company by any taxing authority in such manner as the Board may 
decide, and to cause to be paid any and all taxes, charges and assessments that may be levied, 
assessed or imposed upon any of the assets of Company, unless the same are contested by the 
Partnership Representative, which the Partnership Representative is hereby expressly authorized to 
do; and 

(h) except as otherwise provided herein, to engage in any kind of activity and perform 
and carry out contracts of any kind necessary to, in connection with, or incidental to the 
accomplishment of the purposes of Company as may be lawfully carried on or performed by a limited 
liability company under the laws of the Commonwealth of Massachusetts (including, without 
limitation, the Act) and in each jurisdiction where Company has qualified or is doing business 
(including, without limitation, their respective limited liability company acts or analogs thereof).  

4.2 The Board and Voting.  The Company may have two persons serving as Managers from time 
to time, and all of those collectively shall constitute the Board of Managers.  Initially, the Managers 
shall be BK Holding Company, LLC and BAMA Holdings LLC.  A quorum shall consist of all Managers 
if there be 2 or less Managers in office, and otherwise a quorum shall be all of the Managers then 
on the Board.  The affirmative vote of a majority of Managers shall be required for any action to be 
approved.  Meetings of the Board shall be held at such places and times and with such frequency 
as is determined by the Board, and may be conducted through in-person meetings, telephonically, 
or through other electronic communication permitting all Managers to communicate simultaneously. 
Actions of the Board may also be taken by written consent of a majority of the Managers.  Any 
Manager may call a meeting of the Board upon not less than 6 hours advance notice, which notice 
may be given by electronic communication.  Accurate minutes of any meeting of the Board shall be 
maintained by the Manager selected at that Board meeting.   

4.3 Appointment, Removal or Replacement of a Manager.  Each Manager shall serve until such 
Manager (i) dies or is liquidated, (ii) resigns upon giving sixty (60) days written notice to the Members, 
or (iii) is removed by the affirmative majority vote of the Members, and until such Manager’s 
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successor shall have been appointed and qualified.  Any replacement(s) to fill the vacancy of any 
such Manager(s) shall be appointed by the Members. 

4.4 Manager Has No Exclusive Duty to Company. Each Manager shall devote to the Company 
such time as he/she may deem necessary to manage the affairs of the Company.  Each Manager 
may engage in or have an interest in other business ventures which are similar to or competitive with 
the business of the Company, including but not limited to, the ownership, financing, leasing, 
operation, management, syndication, brokerage or development of ventures competitive with 
ventures owned by the Company and the pursuit of such ventures shall not be deemed wrongful or 
improper or give the Company or the Members any rights with respect thereto.   Neither the Board 
nor any Member shall be obligated to present an investment opportunity to the Company even if 
such investment opportunity is similar to or consistent with the business of the Company, and any 
such Person shall have a right to take for its own account or recommend to others any such 
investment opportunity. 

4.5 Bank Accounts; Company Books.  The Board may from time to time open bank accounts in 
the name of the Company.  In accordance with Section 2.6, the Board shall maintain and preserve, 
during the term of the Company, and for six (6) years thereafter, all accounts, books, and other 
relevant Company documents. Upon reasonable request, each Member shall have the right, during 
ordinary business hours, to inspect and copy such Company documents at the requesting Member’s 
expense. 

4.6 Officers.  The Board may appoint individuals as officers of the Company with such titles as 
the Board may select, including the titles of CEO, CFO and COO, to act on behalf of the Company, 
with such power and authority as the Board may delegate to any such individual.  

4.7 Elimination of Fiduciary Duties.  The fiduciary duties of the Members to the Company and of 
each Manager and each Officer to the Company and the Members are hereby eliminated except to 
the limited extent expressly provided in this Agreement or as required by law. 

ARTICLE V 
ADDITIONAL CAPITAL CONTRIBUTIONS; CAPITAL ACCOUNT; 
ALLOCATIONS OF PROFITS AND LOSSES; DISTRIBUTIONS 

5.1 Additional Capital Contributions; Capital Accounts.    

(a) Issuance of Units; Additional Capital Contributions.  With the consent of the Members 
holding holding a Majority Interest, , the Board may, from time to time, cause the Company to raise 
additional capital. In connection with any such capital raising, the Company may issue and sell 
additional Units, and additional classes of Units in the Company which may be pari passu with, or 
senior in right to, any class of Units, provided however, that the Company shall first comply with the 
provisions of Section 6.3 (b), (c) and (d) with respect to any sale of newly issued, re-issued, or 
additional Units as though the Company were the Selling Party and the Members were the non-
Selling Members as defined in said Section. Notwithstanding the foregoing no Member shall be 
required to make any additional Capital Contributions.  

(b) Capital Accounts.  A Capital Account shall be maintained on the books and records 
of the Company for each Member (each, a “Capital Account”) in accordance with the provisions of 
Section 5.3(a) and accordingly: 

(i) To each Member’s Capital Account there generally shall be credited such 
Member’s Capital Contributions, such Member’s distributive share of Profits and the amount 
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of any Company liabilities assumed by such Member or that are secured by any Company 
property distributed to such Member. 

(ii) To each Member’s Capital Account there generally shall be debited the 
amount of cash and the Gross Asset Value of any Company property distributed to such 
Member pursuant to any provision of this Agreement, such Member’s distributive share of 
Losses, and the amount of any liabilities of the Company assumed by such Member or that 
are secured by any property contributed by such Member to the Company. 

(iii) In the event that all or a portion of any interest in the Company is Transferred 
in accordance with this Agreement, the Transferee shall succeed to the Capital Account of 
the Transferor to the extent it relates to the Transferred interest. 

(iv) If during any Fiscal Year of the Company there is a change in any Member’s 
Units of Membership Interest, allocations of Profits or Losses (or items thereof) for such Fiscal 
Year shall take into account the varying interests of the Members in the Company in a manner 
consistent with the requirements of Code Section 706. 

The foregoing provisions, and the other provisions of this Agreement relating to the maintenance of 
Capital Accounts are intended to comply with Section 1.704-1(b) of the Regulations and shall be 
interpreted and applied in a manner consistent with such Regulations.  In the event that the Board 
shall determine that it is prudent to modify the manner in which the Capital Accounts, or any debits 
or credits thereto (including, without limitation, debits or credits relating to liabilities that are secured 
by contributed or distributed property or that are assumed by the Company or the Members) are 
computed in order to comply with such Regulations, the Board may make such modification, provided 
that it is not likely to have a material effect on the amounts otherwise distributable to any Member 
pursuant to this Agreement.  

(c) Loans.  No Member shall have any obligation to loan funds to the Company; 
provided, however, that subject to the provisions of Section 4.1(c), the Company may borrow funds 
or enter into other similar financial accommodations with any Member or any Affiliate of any 
Member. Loans to the Company by any Member shall not be considered Capital Contributions. 

(d) Negative Capital Account Restoration.  No Member shall be obligated to restore any 
negative balance in such person’s Capital Account.  No Member shall be compensated for any 
positive balance in such Person’s Capital Account except as otherwise expressly provided herein. 

5.2 Calculation of Profits and Losses.  For financial accounting purposes, the Profits and Losses 
of the Company shall be determined on an annual basis in accordance with this Agreement.   

5.3 Allocation of Profits, Losses, Credits and Other Items.  

(a) Profits and Losses. Profits and Losses (and each item thereof) shall be allocated 
among the Members in such manner and amount as shall accurately reflect (a) such Member's 
obligation, if any, to make future contributions to the Company, (b) such Member's right to receive 
distributions from the Company, and (c) such Member's economic risk of loss with respect to any 
liability of the Company. It is the intention of the Members that the allocations pursuant to this Section 
5.3(a) be made in such manner as will have substantial economic effect or otherwise be in 
accordance with the Members' interest in the Company in accordance with Treasury Regulations 
Section 1.704-l(b) and 1.704-2. Without limiting the foregoing, it is anticipated that all allocations of 
Profits and Losses (and items thereof) among the Members will be allocated to the Members, in 
accordance with the provisions of such Regulations regarding “partner nonrecourse deductions,” 
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“nonrecourse deductions,” limitations imposed on the deficit balance in a Member's capital account 
and 'qualified income offset,” “partnership minimum gain,” and “partner nonrecourse debt minimum 
gain,” as such terms are defined in Regulations Sections I.704-2(i)(1), I.704-2(b)(1), 1.704-
1(b)(2)(ii)(d), 1.704-2(b)(2) and 1.704-2(i)(2), respectively, are incorporated herein by reference, and 
shall apply to the Members (and any Transferees) in such Member's capacity as a member of the 
Company for federal income purposes. Losses allocated to a Member pursuant to this Section 5.3(a) 
shall not exceed the maximum amount of Losses that can be allocated to such Member without 
causing such Member to have a negative Adjusted Capital Account Balance at the end of any Fiscal 
Year or other allocation period in which any other Member does not have a negative Adjusted Capital 
Account Balance. 

(b) Tax Allocations. 

(i) Subject to Section 5.3(b)(ii) and 5.3(b)(iii), each item of income, gain, loss, or 
deduction for federal income tax purposes that corresponds to an item of income, gain, loss 
or expense that is either taken into account in computing Profits or Losses or is specially 
allocated pursuant to Section 5.3(a) shall be allocated among the Members in the same 
proportion as the corresponding item is allocated among them pursuant to Section 5.3(a). 

(ii) In the event any property of the Company is credited to the Capital Account of 
a Member at a value other than its tax basis, then allocations of taxable income, gain, loss 
and deductions with respect to such property shall be made in a manner which will comply 
with Code Section 704(c).  In connection with the admission of a subsequent Member as of 
the date hereof, the Capital Accounts of the Members shall be adjusted to reflect the current 
Gross Asset Values of the Company’s assets, as described in subsection (ii) (A) of the 
definition of Gross Asset Value.     

(iii) The tax allocations made pursuant to this Section 5.3(b) shall be solely for tax 
purposes and shall not affect any Member’s Capital Account or share of non-tax allocations 
or distributions under this Agreement.  

(c) Former Members.  Any allocations described above in this Section 5.3 also shall be 
made by the Company to any former Member to the extent applicable, as reasonably determined by 
the Board. 

(d) Code Section 754 Election.  The allocation to a Member of items of taxable income, 
gain, loss, and deduction of the Company also shall be adjusted to reflect any election under Code 
Section 754. 

5.4 Non-Federal Taxes. As determined by the Board, to the extent that the laws of any state, 
or other local jurisdiction having jurisdiction over the Company (“Taxing Jurisdiction”) require, each 
Member requested to do so will submit to the Taxing Jurisdiction an agreement indicating that the 
Member will timely file all returns and make all income tax payments to the Taxing Jurisdiction or 
that the Member accepts personal jurisdiction of the Taxing Jurisdiction with regard to the collection 
of income taxes attributable to the Member’s income, and interest and penalties assessed on such 
income or such other agreement as the Taxing Jurisdiction provides. If the Member fails to provide 
such agreement, to file such returns, or to make such tax payments, the Company may, and if 
required by the Taxing Jurisdiction shall, withhold and pay over to such Taxing Jurisdiction the 
amount of tax, penalty and interest determined as due under the laws of the Taxing Jurisdiction. Any 
such payments with respect to a Member shall be treated as an advance of a distribution to such 
Member, provided that if the Member was not entitled to such a distribution, upon written notice or 
demand by the Company to the Member evidencing such payments by the Company, such Member 
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shall pay to the Company the amount the Company paid to the Taxing Jurisdiction. The Company 
may, where permitted by the rules of any Taxing Jurisdiction, file a composite, combined or 
aggregate tax return reflecting the income of the Company and pay the tax, interest and penalties of 
some or all of the Members on such income to the Taxing Jurisdiction, in which case the Company 
shall inform the Members of the amount of such tax, interest and penalties so paid and such amounts 
shall be also treated as such an advance distribution and, if the Member is not entitled to a 
distribution, be subject to repayment as provided above in this paragraph.  

5.5 Distributions.  

(a) Generally. Distributions by the Company to its Members, in their capacity as such, 
shall be made to all the Members in accordance with Section 5.5(b) at such time and in such amounts 
as may be determined by the Board. The Board shall have sole discretion to determine the amounts 
and time for any such distributions. In this regard, the Board may take into account such matters as 
the repayment of obligations to creditors and the setting aside of amounts to be retained by the 
Company for any purpose, including the conduct of the Company’s business affairs. Distributions 
may be made in cash or in other property, as reasonably determined by the Board. Distributions 
other than in cash shall be valued as reasonably determined by the Board. 

(b) Priorities.  All distributions hereunder shall be made simultaneously to all of the 
Members in proportion to their respective Percentage Interests at such time. 

(c) Tax Distributions to Members.  Notwithstanding the other provisions of this 
Agreement, to the extent funds are available, the Board shall make minimum distributions to each 
Member from time to time with respect to any Fiscal Year or other tax period in an amount sufficient 
to pay when due any federal, state and local income taxes imposed on such Member, calculated 
using the Assumed Tax Rate, that is attributable to the cumulative taxable income allocated to such 
Member under this Agreement with respect to the applicable Fiscal Year other tax period. Tax 
distributions pursuant to this Section 5.5(c) shall not be made with respect to the year in which the 
Company liquidates.  Tax distributions made hereunder shall be treated as an advance on other 
distributions to which a Member otherwise would be entitled in respect of such Member’s Units, and 
shall therefore reduce the amount of such other distributions payable to that Member under this 
Agreement in respect thereof.  The amount of tax distributions made to any Member with respect to 
a Fiscal Year or other tax period shall be reduced by the amount of the distributions made to such 
Member with respect to such Fiscal Year or other period pursuant to Section 5.5(b), as determined 
by the Board. 

(d) Prohibited Distributions.   Notwithstanding anything to the contrary contained herein, 
the Company shall not make any distribution to the Member if such distribution would violate the Act 
or other applicable law. 

5.6 Withholding Taxes. The Company is authorized to withhold from distributions to the 
Members, and to pay over to a federal, state or local government, any amounts required to be 
withheld pursuant to the Internal Revenue Code of 1986, as amended, or any other provisions of 
any other federal, state, local or foreign law. Any amounts so withheld shall be treated as having 
been distributed to the Members pursuant to Section 5.5(b) for all purposes of this Agreement. 

5.7 Condition to Distributions.  At any time or from time to time, and prior to making any 
distributions, the Board may request from any Member or other Person receiving a distribution an 
affidavit or other evidence that such Person is not a “foreign person” within the meaning of Code 
Section 1445 or Code Section 1446.  If such Person does not provide such affidavit or other evidence 
in form and content reasonably satisfactory to the Members within 30 days after such request, the 
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Board may withhold and pay over to the IRS such portion of such Person’s distribution as may be 
necessary to comply with Code Section 1445 or Code Section 1446, and any amount so withheld 
and paid over shall be treated as a distribution to such Person at the time it is paid over to the IRS. 

5.8 Creditor Status.  No Member shall have the status of, or be entitled to any remedies available 
to, a creditor of the Company with respect to any distribution to which such Member may become 
entitled. 

ARTICLE VI 
TRANSFERABILITY  

6.1 Transfers Generally. 

(a) Generally.  No Member shall have the right to Transfer all or any of its Units except 
in accordance with this Article VI. 

(b) Requirements.  In the event that Sections 6.2 - 6.6, below are satisfied with regard to 
any Transfer of any Units, as a condition to recognizing the effectiveness and binding nature of such 
Transfer as against the Company or otherwise, and the substitution of a new Member, the Board 
may require the Transferring Member and the proposed Transferee to execute, acknowledge and 
deliver to the Board such instruments of Transfer, assignment and assumption and such other 
certificates, representations and documents, and to perform all such other acts which the Board may 
deem necessary or desirable to: 

(i) constitute such Transferee as a Member; 

(ii) assure that the Transferee qualifies as a Member under Section 3.1; 

(iii) confirm that the Transferee has accepted, assumed and agreed to be subject 
and bound by all of the terms, obligations and conditions of this Agreement, as the same may 
have been further amended (whether such Person is to be admitted as a new Member); 

(iv) preserve the Company after the completion of such Transfer or substitution 
under the laws of each jurisdiction in which the Company is qualified, organized or does 
business; 

(v) maintain the status of the Company as a partnership for federal tax purposes; 
and 

(vi) assure compliance with any applicable state and federal laws including 
securities laws and regulations. 

(c) Effective Date of Transfer.  Any Transfer of a Unit or admission of a Member in 
compliance with this Article VI shall be deemed effective as of the last day of the calendar month in 
which the Board’s written consent thereto was given, unless the Board agrees in writing to a different 
date. 

(d) Indemnification.  The Transferring Member hereby indemnifies the Company, each 
Member of the Board and the remaining Members against any and all loss, damage, or expense 
(including, without limitation, tax liabilities or loss of tax benefits and reasonable accounting and legal 
expense) arising directly or indirectly as a result of any Transfer. 
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6.2  Failure of Board to Approve.  Notwithstanding anything contained herein to the contrary, if 
the Board does/do not approve the proposed Transfer of any Unit to a Transferee which is not a 
Member immediately prior to such Transfer, then the proposed Transferee shall have no right to 
become an owner of Units or a Member or otherwise to participate in the management of the 
business and affairs of the Company.  No Transfer of a Member’s Interest in the Company (including 
any Transfer which has not been approved by the Board shall be effective unless and until written 
notice (including the name and address of the proposed Transferee and the date of such transfer) 
has been provided to the Company and the non-transferring Members. 

6.3 Right of First Refusal Upon Sale of Units 

(a) In the event that any Member or Members holding less than a majority of Units (each, 
a “Selling Party”) shall at any time desire to sell some or all of his/their Units to any Person then, in 
addition to other requirements and limitations set forth in this Agreement, such Selling Party shall 
first receive a bona fide written offer (the “Offer”) from an offeror (the “Offeror”) to purchase such 
Units.  The Selling Party shall then give written notice (the “Offer Notice”) to the other Members of 
his intention to so sell. The Offer Notice shall: 

(i) include a copy of the Offer; 

(ii) state the intention to Transfer the Units and the amount to be transferred (the 
“Offered Units”); 

(iii) state the name, business, and address of the Offeror; and 

(iv) state the amount of the consideration and the other terms of the Offer. 

(b) The non-Selling Members shall have an option to Purchase (“Purchase Option”) 
Offered Units all, or any portion, of the Offered Units on the same terms and conditions as set forth 
in the Offer Notice.   

(c) The Purchase Option granted in this Section must be exercised by non-Selling 
Members wishing to do so (the “Purchasers”), by notice given by each during the period ending 
fifteen (15) Business Days after the receipt by all the Members of the Offer Notice, stating the number 
of Units the Purchaser wishes to purchase (the “Purchase Notice”).  The Closing Date for all such 
Purchases shall be ninety (90) days after the date of the Offer Notice.  If a Purchase Notice is not 
timely given, or if timely given, the Purchaser does not timely close the Purchase, it shall be deemed 
that the Purchase Option was rejected. 

(d) If and to the extent that the non-Selling Members do not exercise their right to 
purchase all of the Offered Units in their entirety, then the Selling Party shall then have the right to 
transfer that portion of the Offered Units which the non-Selling Members have not elected to 
purchase in accordance with the Offer Notice within a period no sooner than thirty (30) days but no 
later than sixty (60) days next following the expiration of the Purchase Option. In the event the Selling 
Party has not transferred the Offered Units during such period in accordance with the Offer Notice 
or the Board does not approve the transferee then any transfer shall be null and void, and the Offered 
Units will continue to be subject to this Agreement.   

6.4 Right of First Refusal Upon Involuntary Withdrawal. 

(a) Notice of Withdrawal.  In the event that any Member (a “Withdrawing Member”) shall 
suffer an Event of Withdrawal, then in addition to the other requirements and limitations set forth in 
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this Agreement, the legal representatives of the Withdrawing Member (“Representatives”) shall give 
written notice within ninety (90) days of the occurrence of such event (the “Withdrawal Notice”) to 
the other Members of the withdrawal of the Withdrawing Member. 

(b) Option to Purchase.  For a period of ninety (90) days after the receipt by the Members 
of the Withdrawal Notice, the non-withdrawing Members shall have an option to purchase (“Option”) 
all, but not less than all, of the Withdrawing Member’s Units in the Company (“Abandoned Interest”), 
on the terms and conditions set forth below in subparagraphs (c) and (d). 

(c) Exercise of Option.  The Option granted in this Section to the Members must be 
exercised by notice within said ninety (90) day period and the purchase shall occur no later than sixty 
(60) days thereafter.  If and to the extent that the Members do not exercise their right to purchase 
the Abandoned Interest in its entirety, the Units represented by the Abandoned Interest and right to 
request admission as a Substitute Member shall pass to the authorized legal representative(s) of the 
Withdrawing Member by operation of law, but subject, nevertheless, to the provisions of Section 6.1. 

(d) Purchase Price.  If the non-withdrawing Members elect to exercise the Option, the 
purchase price for the Abandoned Interest (“Abandoned Interest Purchase Price”) shall be the Fair 
Market Value of the Abandoned Interest as determined by an appraiser selected by the Board. The 
value of the Abandoned Interest shall be determined as of the date of the Event of Withdrawal, unless 
otherwise mutually agreed by the Company and the legal representatives of the Withdrawing 
Member. The cost of the appraisal shall be paid by the Company. The Abandoned Interest Purchase 
Price shall be paid in cash by the non-withdrawing Members by wire transfer of immediately available 
funds or by certified or bank treasurer’s check upon the Transfer of the Abandoned Interest. 

6.5 Permitted Transfers. 

 (a) Generally.  Notwithstanding anything in the Agreement to the contrary, but subject to 
the requirements of Section 3.1 and 6.1(b), all Transfers of Units to a current Member, an Affiliate or 
to a Family Member may be undertaken without restriction (“Permitted Transfers”). Notwithstanding 
anything in this Section 6.5 to the contrary, the Transferring Member shall maintain all voting rights 
attached to his Units during his lifetime in regard to any Transfer to an Affiliate or Family Member. 

6.6 Tax Limitation.  Notwithstanding anything to the contrary contained herein, no Transfer of, or 
Lien on, any interest in the Company shall be permitted if such Transfer or Lien would cause the 
Company to be treated as an association taxable as a corporation for federal income tax purposes, 
including pursuant to Code Section 7704. 

6.7 Holder of Record.  The Company shall be entitled to treat the record owner of Units as the 
absolute owner thereof in all respects, and shall incur no liability for distributions of cash or other 
property made in good faith to such owner until such time as (i) a written assignment of such Units 
has been received and accepted by the Company in accordance with the terms and conditions set 
forth in this Agreement and (ii) the Transferee has been admitted as a Member of the Company and 
has fulfilled the terms and conditions of Section 6.1(b).  In the absence of the substitution (as 
provided herein) of a Member for any Transferring Member, any payment to a Member, or any trustee 
in bankruptcy in accordance with the terms of this Agreement, shall acquit the Company and all other 
Members of all liability to any other Persons who may be interested in such payment by reason of 
any purported Transfer by such Member.  In addition to and not in limitation of any other legal or 
equitable remedies which it may have, the Company and any of its Members may enforce its rights 
hereunder by actions for specific performance. 

6.8 Tag Along Rights. 
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(a) Delivery of Tag-Along Notice.  Subject to the provisions of this Article VI, in the event 
that the holders of a majority of Units desire to Transfer all of their Units (the “Tax-Along Transferors”) 
to any one or more Persons in an arm’s length single transaction or series of related transactions, 
then the Tax-Along Transferors shall provide all other Members (the “Tax-Along Members”) with 
written notice (“Transfer Notice”) of their intention to Transfer the Units, specifying in such Transfer 
Notice the identity of the proposed Transferee, the number of Units to be transferred, the purchase 
price therefor (the “Purchase Price”), and the terms (the “Transfer Terms”) of the proposed sale (the 
“Proposed Sale”).   

(b) Tag-Along Right.  Upon receipt of Transfer Notice, each Member that is not a Tag-
Along Transferor, shall have a period of twenty (20) days (“Tag-Along Exercise Period”) to exercise 
the right and option (“Tag-Along Right”) to sell to the proposed  Transferee in the Proposed Sale at 
a price and on terms equivalent to the per Unit Purchase Price and the Transfer Terms, up to that 
number of Units owned by such Tax-Along Member as shall equal the product of (i) a fraction, the 
numerator of which is the number of Tag-Along Units and the denominator of which is the aggregate 
number of Units owned of record as of the date of the Tag-Along Notice by the Tag-Along 
Transferors, multiplied by (ii) the number of Units owned or record by such Tag-Along Member as of 
the date of the Tag-Along Notice.  Such written notice shall state the aggregate number of Units that 
such Tag-Along Member proposes to include in such Transfer. 

(c) Exercise. If any Tag-Along Member exercises its rights pursuant to this Section 6.8, 
then Tag-Along Transferors will attempt to obtain from the proposed Transferee a commitment, for 
the benefit of each such Tag-Along Member, to purchase the number of Units that such Tag-Along 
Member proposes to include in such Transfer pursuant to this Section 6.8. To the extent Tag-Along 
Transferors cannot obtain such a commitment from such proposed Transferee for each of the Tag-
Along Members, the Tag-Along Transferors and Tag-Along Members shall reduce the number of 
Units being sold by the Tag-Along Transferors and Tag-Along Members such that each Tag-Along 
Transferor and each Tag-Along Member sells a number of Units as is determined by multiplying (i) 
a fraction, the numerator of which is equal to the number of Units that such Tag- Along Transferor or 
such Tag-Along Member, as the case may be, would have sold if Tag-Along Transferors had 
obtained such commitments from such proposed Transferee, and the denominator of which is equal 
to the total number of Units that would have been sold by all of such Tag-Along Transferors and all 
of such Tag-Along Members if Tag-Along Transferors had obtained such commitments from such 
proposed Transferee, multiplied by (ii) the total number of Units that such proposed Transferee is in 
fact acquiring from all Tag-Along Transferors and all Tag-Along Members. Anything in this Section 
to the contrary notwithstanding, each reduction shall be determined based on the amount to be 
distributed to each of the Tag-Along Transferors and each of the Tag-Along Members as if the 
proceeds were to be distributed pursuant to Section 5.5 at the time of such Transfer. 

(d) Closing.  The closing of the Transfer of the Units with respect to which rights have 
been exercised by a Tag-Along Member pursuant to this Section 6.8 is subject to, and will take place 
concurrently with, the closing of the Transfer of the Units by Tag-Along Transferors to the proposed 
Transferee.  At such closing, each Tag-Along Member electing to Transfer Units shall deliver to the 
proposed Transferee, free and clear of all liens, the Units to be sold and shall receive in exchange 
therefor, the consideration to be paid by the proposed Transferee (but giving effect to the distribution 
priorities set forth in Section 5.5) in respect of such Units as described in the Tag-Along Notice.  

(e) Subsequent Transfer.   If any Tag-Along Transfer is not closed within six (6) months 
from the date of the Transfer Notice, with the same proposed transferee and at the same or better 
Purchase Price and Transfer Terms than those set forth in the transfer Notice, then prior to 
concluding any other proposed transfer of a majority of Units to any one or more Persons in a single 
transaction or series of related transactions, the Tag-Along Transferors shall be required to give all 
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Members a new notice of their desire to transfer in accordance with the foregoing requirements and 
the foregoing procedures shall again be followed.  

6.9 Drag Along Rights.   

(a) Following the expiration of the Tag-Along Exercise Period, the Tag-Along Transferors 
shall have a period of fifteen (15) days to elect by written notice to require all Members that did not 
exercise their Tag Along Right to participate in the proposed transaction (the “Drag-Along Right”) at 
a price and on terms equivalent to the per Unit Purchase Price and the Transfer Terms, provided 
that the liability of any Member for any breach of representations or covenants shall be joint but not 
several for any Member holding less than 20% of all Units outstanding.   

(b) No Member participating in a Proposed Sale (“Drag-Along Seller”) pursuant to the 
exercise of Drag Along Rights of the Tag-Along Transferors shall be required to make any 
representations and warranties other than those related to authority, ownership and the ability to 
convey title to such Units, including, but not limited to, representations and warranties that (i) the Drag-
Along Seller holds all right, title and interest in and to the Units such Drag-Along Seller purports to hold, 
free and clear of all liens and encumbrances, (ii) the obligations of the Drag-Along Seller in connection 
with the transaction have been duly authorized, if applicable, (iii) the documents to be entered into by 
the Drag-Along Seller have been duly executed by the Drag-Along Seller and delivered to the acquirer 
and are enforceable (subject to customary limitations) against the Drag-Along Seller in accordance 
with their respective terms; and (iv) neither the execution and delivery of documents to be entered into 
by the Drag-Along Seller in connection with the transaction, nor the performance of the Drag-Along 
Seller’s obligations thereunder, will cause a breach or violation of the terms of any agreement to which 
the Drag-Along Seller is a party, or any law or judgment, order or decree of any court or governmental 
agency that applies to the Drag-Along Seller. 

(c) A Drag-Along Seller is not required to agree (unless such Drag-Along Seller is a 
Corporation officer or employee) to any restrictive covenant in connection with the Proposed Sale 
(including without limitation any covenant not to compete or covenant not to solicit customers, 
employees or suppliers of any party to the Proposed Sale). 

(d) A Drag-Along Seller is not liable for the breach of any representation, warranty or 
covenant made by any other Person in connection with the Proposed Sale), other than the 
Corporation (except to the extent that funds may be paid out of an escrow established to cover 
breach of representations, warranties and covenants of the Corporation as well as breach by any 
member of any of identical representations, warranties and covenants provided by all Members). 

(e) A Drag-Along Seller’s liability shall be limited to such Drag-Along Seller applicable 
share (determined based on the respective proceeds payable to each Drag-Along Seller in 
connection with such Proposed Sale but that in no event exceeds the amount of consideration 
otherwise payable to such Drag-Along Seller in connection with the Proposed Sale, except with 
respect to claims related to fraud by such Drag-Along Seller, the liability for which need not be limited 
as to such Drag-Along Seller.  

(f) Upon the consummation of the Proposed Sale (i) each holder of the Units must receive 
the same form of consideration for their Units as is received by other holders in respect of their Units, 
and (ii) unless waived pursuant to the terms of this Agreement and as may be required by law, the 
aggregate consideration receivable by all holders of the Units shall be allocated among the holders 
of Units giving effect to the distribution priorities set forth in Section 5.5. 

(g) If any Proposed Sale is not closed within six (6) months from the date of the Transfer 
Notice, with the same proposed transferee and at the same or better Purchase Price and Transfer 
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Terms than those set forth in the Transfer Notice, then prior to concluding any other proposed 
transfer of a majority of Units to any one or more Persons in a single transaction or series of related 
transactions, the Tag-Along Transferors shall be required to give all Members a new notice of their 
desire to transfer in accordance with the foregoing requirements and the foregoing procedures shall 
again be followed. 

6.10 Securities Issues.  If the consideration to be paid in exchange for the Units pursuant to this 
Section 6 includes any securities and due receipt thereof by any Member would require under 
applicable law (x) the registration or qualification of such securities or of any person as a broker or 
dealer or agent with respect to such securities; or (y) the provision to any Member of any information 
other than such information as a prudent issuer would generally furnish in an offering made solely to 
“accredited investors” as defined in Regulation D promulgated under the Securities Act of 1933, as 
amended, the Company may cause to be paid to any such Member in lieu thereof, against surrender 
of the Units which would have otherwise been sold by such Member, an amount in cash equal to the 
fair value (as determined in good faith by the Board) of the securities which such Member would 
otherwise receive as of the date of the issuance of such securities in exchange for the Units; provided 
that if there is insufficient cash available for such Members, the Company shall make such other 
arrangements as are reasonably necessary to make such payments within one year of the Closing. 

ARTICLE VII 
BOOKS, ACCOUNTING AND TAX TREATMENT 

7.1 Books and Records; Accounting.   The Board shall keep or cause to be kept at the principal 
place of business of the Company (or at such other place as the Board shall determine in its 
discretion) true and complete books and records regarding the status of the business and financial 
condition of the Company.  At a minimum, the Company shall keep (and, at the request of a Member, 
shall deliver to such Member by U.S. or electronic mail, as requested by the Member) the following 
records: 

(a) A copy of the Certificate of Organization of the Company and all amendments thereto, 
together with executed copies; 

(b) Copies of the Company’s federal, state, and local income tax returns and financial 
statements for the six (6) most recent years, or, if such returns or statements were not prepared 
for any reason, copies of the information and statements provided to, or which should have been 
provided to, the Members to enable them to prepare their federal, state and local tax returns for 
such period. Tax returns and financial statements shall be prepared by an accountant selected 
by the Board; 

(c) Copies of the Company’s current effective written Agreement and all amendments 
thereto and copies of any written operating agreements no longer in effect; 

(d) A writing setting forth the amount of cash, if any, and a statement of the agreed value of 
other property or services contributed by each Member and the times at which or the events upon 
the happening of which any additional contributions are to be made by each Member; 

(e) A writing stating events, if any, upon the happening of which the Company is to be 
dissolved and its affairs wound up; 

(f) Other writings, if any, prepared pursuant to a requirement in this Agreement or prepared 
according to requirements of the Act. 
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7.2 Financial Statements.  The Company will send to all Members not more than ninety (90) days 
after the end of each Fiscal Year a financial report including a balance sheet and statements of 
income, changes in Member’s equity and changes in cash flows, prepared in accordance with 
accounting principles used to prepare the Company’s federal income tax return and a statement for 
each Member of its Capital Account.  In addition, within thirty (30) days after the end of each calendar 
month the Company will provide the Members with monthly copies of financial statements from our 
QuickBooks and sales tax and excise tax (when filed) filings with the Commonwealth of 
Massachusetts.  Notwithstanding the foregoing, the Board may, in its discretion, also provide an 
audited financial report and any other information. 

7.3 Accounting Period.   The Company’s accounting period shall be the calendar year. 

7.4 Tax Treatment.   The Members intend for the Company to be considered a partnership for 
federal income tax purposes and agree that the Company will be governed by the provisions of 
Subchapter K of the Code and the applicable Regulations promulgated thereunder.  The Members 
are aware of the income tax consequences of the allocations made by Article V and hereby agree to 
be bound by the provisions of Article V in reporting their shares of Profits and Losses (and items 
thereof) for income tax purposes. The Board will undertake any and all actions necessary under the 
Code and the Regulations to ensure that the Company will be classified as a partnership for federal 
income tax purposes and will file or cause to be filed any elections that may be required (but only if 
required) under the Code and the Regulations in order to ensure that the Company will be classified 
as a partnership for federal income tax purposes. 

7.5 Tax Returns; Partnership Representative.  

(a) Preparation and Filing.  The Board shall cause the preparation and timely filing of all 
returns required to be filed by the Company pursuant to the Code and all other tax returns deemed 
necessary and required in each jurisdiction in which the Company does business.  Copies of such 
returns, or pertinent information therefrom, shall be furnished to each Member as soon as practical 
after the end of the Company’s fiscal year but in any event not more than ninety (90) days after the 
end of each Fiscal Year.  The tax information provided to each Member shall include, without 
limitation, such Member’s federal tax Schedule K-1. 

(b) Partnership Representative.   

(i) BK Holding Company, LLC or such other Person designated by the Board in 
accordance with the Code and any similar provisions of state and local law, shall be the 
“partnership representative” of the Company within the meaning of Code Section 6223 or any 
successor provision or similar provision of state or local tax law (the “Partnership 
Representative”).  Each Member hereby consents to such designation and agrees that, upon 
the request of the Partnership Representative, such Member shall execute, certify, 
acknowledge, deliver, swear to, file and record such documents as may be necessary or 
appropriate to evidence such consent. 

(ii) The Partnership Representative shall have the right to take all actions 
authorized, permitted or required by the Code (or any similar provision of state or local tax 
law) for such a “partnership representative,” but subject to the restrictions and limitations set 
forth in this Agreement and subject to Board approval. Without limiting the generality of the 
foregoing, the Partnership Representative shall have the discretion to determine all matters, 
and shall be authorized to take any actions necessary, with respect to any audit, examination 
or investigation (including any judicial or administrative proceedings) of the Company by any 
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taxing authority and whether to make any available election under Code Sections 6221 
through 6241 (or any successor provision or similar provision of state or local tax law) with 
respect to any audit or other examination of the Company relating to taxes; provided, 
however, that the Partnership Representative shall make any tax election requested by the 
remaining Members holding a Majority Interest if such election does not materially increase 
the tax obligations of any other Member.  If there is a deadlock between the Managers 
regarding any tax election or other material duty to be performed by the Partnership 
Representative, the Partnership Representative shall present the issue to the Company’s 
accountants and follow the recommendation of such accountants.  In making any 
recommendation hereunder, the Company’s accountants shall consider the interests of the 
Company and all of the Members. 

(iii) Each Member shall promptly, upon request, furnish to the Partnership 
Representative any information that the Partnership Representative may reasonably request 
in connection with (A) any tax election of the Company (and the Company’s and such 
Member’s compliance with any such election) or (B) any audit, examination or investigation 
(including any judicial or administrative proceeding) of the Company by any taxing authority.  
Without limiting the foregoing, at the request of the Partnership Representative in connection 
with an adjustment of any item of income, gain, loss, deduction or credit of the Company or 
any partnership in which the Company invests, directly or indirectly, each Member shall 
promptly file one or more amended returns in the manner contemplated by Code Section 
6225(c) (or any successor provision or similar provision of state or local tax law) and pay any 
tax due with respect to such returns.  If the Partnership Representative makes an election 
pursuant to Code Section 6226 (or any successor provision or similar provision of state or 
local tax law) with respect to an “imputed underpayment,” each Member shall comply with 
the applicable requirements under the Code and applicable Regulations.   

(iv) At the request of the Partnership Representative, each Member shall provide 
the Partnership Representative and the Company with any information available to such 
Member and with such representations, certificates or forms relating to such Member (or its 
direct or indirect owners or account holders) and any other documentation, in each case, that 
the Partnership Representative determines are necessary to make an election under Code 
Section 6221(b)(1) (or any successor provision or similar provision of state or local tax law), 
to modify an “imputed underpayment” under Code Section 6225(c) (or any successor 
provision or similar provision of state or local tax law), or to take any other actions or make 
any elections allowed to be taken or made under Code Sections 6221 through 6241 (or any 
successor provision or similar provision of state or local tax law).  Notwithstanding anything 
to the contrary in this Agreement, any information, representations, certificates, forms or 
documentation so provided may be disclosed to any applicable taxing authority.   

(v) In the event that the Company is responsible for the payment of any “imputed 
underpayment” in respect of an administrative adjustment pursuant to Code Section 6225(a) 
(or any successor provision or similar provision of state or local tax law), the Partnership 
Representative shall determine the treatment of, including the relative obligations of the 
Members with respect to any amounts paid by the Company to any taxing authority with 
respect to, such “imputed underpayment,” and each Member hereby agrees to satisfy in full 
such obligations as so determined.  Notwithstanding anything to the contrary in this 
Agreement, the Partnership Representative may cause each Member (including any former 
Member) to return amounts distributed to such Member pursuant to this Agreement in order 
to satisfy in full any such obligation of such Member.  Any distributions returned pursuant to 
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this provision shall not be treated as Capital Contributions, but shall be treated as returns of 
distributions for all purposes of this Agreement. 

(vi) The Partnership Representative shall have the right to retain professional 
assistance in respect of any audit of the Company, and all reasonable out-of-pocket 
expenses and fees incurred by the Partnership Representative on behalf of the Company 
shall be reimbursed by the Company.  

(vii) The provisions of this Section 7.5(b) shall apply to all actions taken by the 
Partnership Representative in its capacity as such. The provisions of, and each Member’s 
obligations to comply with, the requirements of this Section 7.5(b) shall survive the Member’s 
ceasing to be a Member of the Company and/or the termination, dissolution and winding up 
of the Company. 

ARTICLE VIII 
DISSOLUTION 

8.1 Duration and Dissolution.  The Company shall be dissolved and its affairs shall be wound up 
upon the first to occur of the following: 

(a) the determination by the Board to dissolve the Company; and 

(b) the entry of a decree of judicial dissolution under Section 44 of the Act. 

The Company shall not be dissolved or otherwise terminated by reason of any Member Bankruptcy, 
and the Company shall continue its existence as a limited liability company upon, during and 
following any Member Bankruptcy. 

8.2 Winding Up.  Subject to the provisions of the Act and, unless otherwise required by law, the 
Board shall have the right to wind up the Company’s affairs in accordance with Section 45 of the Act 
(and shall promptly do so upon dissolution of the Company in accordance with Section 43 or 44 of 
the Act) and shall also have the right to act as or appoint a liquidating trustee in connection therewith. 

8.3 Distribution of Assets.  Upon the winding up of the Company, once the Company has made 
payment of, or adequate provisions for, the debts, expenses and obligations of the Company, the 
remaining assets of the Company shall be distributed to the Members in proportion to their relative 
Percentage Interests. 

8.4 Certificate of Termination.  Upon the completion of the winding up of the Company and the 
distribution of the Company’s assets, the Company shall be terminated and the Board shall cause 
the Company to execute and file a Certificate of Termination in accordance with Section 14 of the 
Act. 

ARTICLE IX 
EXCULPATION AND INDEMNIFICATION 

9.1 Exculpation.  Notwithstanding any other provisions of this Agreement, whether express or 
implied, or obligation or duty at law or in equity, none of (i) the members of the Board, (ii) the Members 
or (iii) any of their respective officers, directors, stockholders, partners, members, employees, 
representatives or agents, or (iii) any director, officer, employee, or representative, or any agent of 
the Company or any of its affiliates (each individually, an “Indemnified Person” and collectively, the 
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“Indemnified Persons”) shall be liable to the Company or any other Person for any act or omission 
(in relation to the Company, this Agreement, any related document or any transaction or investment 
contemplated hereby or thereby) taken or omitted in good faith by an Indemnified Person and in the 
reasonable belief that such act or omission is in or is not contrary to the best interests of the Company 
and is within the scope of authority granted to such Indemnified Person by this Agreement, provided 
that such act or omission does not constitute fraud, willful misconduct, bad faith or gross negligence. 

9.2 Indemnification.  To the fullest extent permitted by applicable law, the Company shall 
indemnify and hold harmless each of the Indemnified Persons from and against any and all losses, 
claims, demands, liabilities, expenses, judgments, fines, settlements and other amounts arising from 
any and all claims, demands, actions, suits or proceedings, civil, criminal, administrative or 
investigative, in which the Indemnified Person may be involved, or threatened to be involved, as a 
party or otherwise, by reason of its management of the affairs of the Company or which relates to or 
arises out of the Company or its property, business or affairs (a “Claim”). An Indemnified Person 
shall not be entitled to indemnification under this Section 9.2 with respect to any claim, issue or 
matter in which it has engaged in fraud, willful misconduct, bad faith or gross negligence. The 
Company shall advance to any Indemnified Person reasonable attorneys’ fees and other costs and 
expenses incurred in connection with the defense of any such Claim if the Indemnified Person agrees 
in writing before any such advancement that he will reimburse the Company for such fees, costs and 
expenses to the extent that it is determined that he was not entitled to indemnification under this 
Section 9.2. 

9.3 Exclusions.  The Company will not be liable to pay any Covered Loss or Covered Expense 
(an “Excluded Claim”): 

(a) For which payment is actually made to or on behalf of the Indemnified Person under 
such Members’ and Manager’s liability insurance policy as may be maintained by the Company 
(except for any deductible under, or excess beyond the amount covered by, such insurance); 

(b) For which the Indemnified Person is otherwise indemnified or reimbursed; 

(c) With respect to a Proceeding in which a final judgment or other final adjudication 
determines that the Indemnified Person is liable to the Company for breach of fiduciary duty by such 
person; or 

(d) If a final judgment or other final adjudication determines that such payment is 
unlawful. 

9.4 Notice to Company; Insurance.  Promptly after receipt by the Indemnified Person of notice of 
the commencement of or the threat of commencement of any Proceeding, the Indemnified Person 
will, if indemnification with respect thereto may be sought from the Company under this Article IX, 
notify the Company of the commencement thereof.  If, at the time of the receipt of such notice, the 
Company has any Members’ and Manager’s liability insurance in effect, the Company will give 
prompt notice of the commencement of such Proceeding to the insurer in accordance with the 
procedures set forth in the policy or policies in favor of the Indemnified Person.  The Company will 
thereafter take all necessary or desirable action to cause such insurer to pay, on behalf of the 
Indemnified Person, any and all Covered Loss and Covered Expense payable as a result of such 
Proceeding in accordance with the terms of such policies. 
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9.5 Indemnification Procedures. 

(a) Payments on account of the Company’s indemnity against Covered Loss will be 
subject to the Company’s first determining that the Covered Loss results from a claim which is not 
an Excluded Claim.  Such a determination will be made by a determination of the Managers not at 
the time parties to the Proceeding.  The determination required by this Section 9.5(a) will be made 
within 60 days of the Indemnified Person’s written request for payment of a Loss, and if it is 
determined that the Covered Loss is not an Excluded Claim payment will be made forthwith 
thereafter. 

(b) Payment of an Indemnified Person’s Covered Expenses in advance of the final 
disposition of any Proceeding will be made within 20 days of the Indemnified Person’s written request 
therefor.  From time to time prior to the payment of Covered Expenses the Company may, but is not 
required to, determine (in accordance with Section 9.5(a) whether the Covered Expenses claimed 
may reasonably be expected, upon final disposition of the Proceeding, to constitute an Excluded 
Claim.  If such a determination is pending, payment of the Indemnified Person’s Covered Expenses 
may be delayed up to 60 days after the Indemnified Person’s written request therefor, and if it is 
determined that the Covered Expenses are not an Excluded Claim, payment will be made forthwith 
thereafter. 

9.7 Settlement.  The Company will have no obligation to indemnify the Indemnified Person under 
this Article IX for any amounts paid in settlement of any Proceeding effected without the Company’s 
prior written consent.  The Company will not unreasonably withhold or delay its consent to any 
proposed settlement.  The Company may consent to a settlement subject to the requirement that a 
determination thereafter will be made as to whether the Proceeding involved an Excluded Claim or 
not. 

9.8 Rights Not Exclusive.  The rights provided hereunder will not be deemed exclusive of any 
other rights to which the Indemnified Person may be entitled under the Act, any agreement, vote of 
Members or of the disinterested Manager(s) or otherwise, both as to action in the Indemnified 
Person’s official capacity and as to action in any other capacity while holding such position or office, 
and shall continue after the Indemnified Person ceases to serve the Company in an official capacity. 

9.9 Enforcement. 

(a) The Indemnified Person’s right to indemnification hereunder will be enforceable by 
the Indemnified Person in any court of competent jurisdiction and will be enforceable notwithstanding 
that an adverse determination has been made as provided in Section 9.5. 

(b) In the event that any action is instituted by the Indemnified Person under this Article IX 
to enforce or interpret any of the terms of this Article IX, the Indemnified Person will be entitled to be 
paid all court costs and expenses, including reasonable attorneys’ fees, incurred by the Indemnified 
Person with respect to such action, unless the court determines that each of the material assertions 
made by the Indemnified Person as a basis for such action was not made in good faith or was 
frivolous. 

9.10 Successors and Assigns.  This Article IX will be (a) binding upon all successors and assigns 
of the Company (including any transferee of all or substantially all of its assets) and (b) binding on 
and inure to the benefit of the heirs, executors, administrators, and other personal representatives 
of the Indemnified Person.  If the Company sells or otherwise transfers all or substantially all of its 
assets to a third party, the Company will, as a condition of such sale or other transfer, require such 
third party to assume and perform the obligations of the Company under this Article IX. 
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9.11 Amendment.  No amendment of this Article IX will be effective as to an Indemnified Person 
without such Indemnified Person’s written consent. 

9.12 Acceptance by Indemnified Person.  This Article IX will apply, and the benefits hereof will be 
available, to each Member and Manager(s), of the Company who by accepting a respective position 
and serving on behalf of the Company will be deemed to have accepted the provisions of this 
Article IX and to have agreed to abide by the terms contained herein. 

ARTICLE X 
MISCELLANEOUS 

10.1 Power of Attorney.  Each Member does hereby irrevocably constitute and appoint each of 
the Managers and any Person which becomes an additional or substituted Manager, and any of the 
foregoing acting alone, in each case with full power of substitution, his, her or its true and lawful 
agent and attorney-in-fact, with full power and authority in his, her or its name, place, and stead, to 
make, execute, acknowledge, swear to, attest, seal, deliver, file, register, and record such documents 
and instruments as may be necessary, convenient, or advisable, in the sole discretion of any such 
attorney-in-fact, to carry out the provisions of this Agreement, including (a) such amendments to this 
Agreement and the Articles of Organization as are necessary, convenient, or advisable as are 
described below or to admit to the Company any additional or Substitute Member or an additional or 
substituted Manager in accordance with the terms and provisions of this Agreement, (b) such 
documents and instruments as are necessary to cancel the Articles of Organization, (c) an amended 
Articles of Organization reflecting the terms of this Agreement, (d) all certificates and other 
instruments deemed necessary, convenient, or advisable by the Manager to permit the Company to 
become or to continue as a limited liability company wherein the Members have limited liability in the 
jurisdictions where the Company may be doing business, (e) all fictitious or assumed name 
certificates required or permitted to be filed on behalf of the Company, and (f) all other instruments 
which may be required or permitted by law to be filed on behalf of the Company. The foregoing power 
of attorney is coupled with an interest and shall be irrevocable and survive the death, dissolution, 
bankruptcy, or incapacity of any Member. 

10.2 Title to Company Property.  All Company Property shall be deemed to be owned by the 
Company as an entity, and no Member, individually, shall have any ownership of such property. The 
Company may hold any of its assets in its own name or in the name of its nominee, which nominee 
may be one or more trusts, corporations, individuals or other entities. Any property held by a nominee 
trust for the benefit of the Company shall, for purposes of this Agreement, be treated as if such 
property were directly owned by the Company. 

10.3 Amendments to the Agreement.  Amendments to this Agreement may be made from time to 
time upon the approval of the Board and a Majority of Members, except that no amendment may 
amend Section 5.5, eliminate any Member’s or Class of Members rights to consent or approve any 
action of the Company; or reduce any Units’ share of the Company’s Profits, Losses or distributions 
without the consent of the adversely affected Members.  However, the Board may amend this 
Agreement without the approval of the Members to (i) reflect changes validly made in the ownership 
of Units and the Capital Contributions of the Member, (ii) reflect a change in the name of the 
Company, (iii) make any change that is necessary to cure any ambiguity, to correct or supplement 
any provision of this Agreement that would be inconsistent with any other provision contained herein, 
in each case so long as such change does not adversely affect any Members in any material respect, 
and (iv) make a change that is necessary or desirable to satisfy any requirements, conditions, or 
guidelines in any opinion, directive, order, statute, ruling or regulation of any federal, state or local 
governmental entity so long as such change is made in a manner which minimizes any adverse 
effect on the Members.   
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10.4 Successors, Counterparts.  This Agreement (i) shall be a legal, valid and binding agreement 
of the Company and the Members enforceable against the Company and each Member in 
accordance with its terms and (ii) may be executed in several counterparts with the same effect as 
if the parties executing the several counterparts had all executed one counterpart. 

10.5 Waiver of Action for Partition.  Each Member irrevocably waives during the term of the 
Company any right that such Member has or may have to maintain any action for partition with 
respect to the property of the Company. 

10.6 Governing Law; Consent to Jurisdiction; Waiver of Jury Trial.  This Agreement shall be 
governed by and construed in accordance with the laws of the Commonwealth of Massachusetts 
without giving effect to the principles of conflict of laws thereof. In particular, this Agreement shall 
be construed to the maximum extent possible to comply with all the terms and conditions of the Act. 
Each Member hereby irrevocably consents to the exclusive jurisdiction of the state and federal 
courts sitting in Boston, Massachusetts in connection with any matter or dispute relating to or arising 
under this Agreement or relating to the affairs of the Company. Further, each of the parties to this 
Agreement hereby waives any and all rights such party may have to a trial by jury in connection with 
any such matter or dispute. 

10.7 Severability.  If it shall be determined by a court of competent jurisdiction that any provisions 
or wording of this Agreement shall be invalid or unenforceable under the Act or other applicable law, 
such invalidity or unenforceability shall not invalidate the entire Agreement. In that case, this 
Agreement shall be construed so as to limit any term or provision so as to make it enforceable or 
valid within the requirements of any applicable law, and, in the event such term or provisions cannot 
be so limited, this Agreement shall be construed to omit such invalid or unenforceable terms or 
provisions. If it shall be determined by a court of competent jurisdiction that any provision relating to 
the distributions and allocations of the Company or to any expenses payable by the Company is 
invalid or unenforceable, this Agreement shall be construed or interpreted so as (i) to make it 
enforceable or valid and (ii) to make the distributions and allocations as closely equivalent to those 
set forth in this Agreement as is permissible under applicable law. 

10.8 Integration.  This Agreement constitutes the entire agreement among the parties pertaining 
to the subject matter hereof, and supersedes all prior agreements and understanding pertaining 
thereto. No covenant shall affect or be deemed to interpret, change or restrict the express provisions 
hereof. 

10.9 Filings.  Following the execution and delivery of this Agreement, the Board shall promptly 
prepare or cause to be prepared any documents required to be filed and recorded under the Act and 
shall promptly cause each such document to be filed and recorded in accordance with the Act and, 
to the extent required by applicable law, to be filed and recorded or notice thereof to be published in 
the appropriate place in each jurisdiction in which the Company may hereafter establish a place of 
business. The Board shall also promptly cause to be filed, recorded and published such statements 
of fictitious business name and any other notices, certificates, statements or other instruments 
required by any provision of any applicable law of the United States or any state or other jurisdiction 
which governs the conduct of its business from time to time. 

10.10 Headings.  Section and other headings contained in this Agreement are for reference 
purposes only and are not intended to describe, interpret, define or limit the scope or intent of this 
Agreement or any provision hereof. 

10.11 Additional Documents.  The Members agree to perform all further acts and execute, 
acknowledge and deliver any documents that may be reasonably necessary to carry out the 
provisions of this Agreement. 
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10.12 Notices.  All notices, requests and other communications shall be in writing (including 
facsimile or similar writing) and shall be given to the Members (and any other Person designated by 
any Member) at its address or facsimile number set forth in his, her or its Subscription for the Units 
or such other address or facsimile number as such Member may hereafter specify for the purpose 
by notice. Each such notice, request or other communication shall be effective (a) if given by 
facsimile, when transmitted to the number specified pursuant to this Section 10.12 and the 
appropriate confirmation is received, (b) if given by mail, 72 hours after such communication is 
deposited in the mails with first-class postage prepaid, addressed as aforesaid, or (c) if given by any 
other means, when delivered at the address specified pursuant to this Section 10.12. 

10.13 Waivers.  The failure of any party to seek redress for violation of or to insist upon strict 
performance of any covenant or condition of this Agreement shall not prevent a subsequent act, 
which would have originally constituted a violation, from having the effect of an original violation. 

10.14 Rights and Remedies Cumulative.  The rights and remedies provided by this Agreement are 
cumulative and the use of any one right or remedy by any party shall not preclude or waive the right 
to use any or all other remedies. Said rights and remedies are given in addition to any other rights 
the parties may have by law, statute, ordinance or otherwise. 

10.15 Separate Counsel.  Each Member has been represented by legal counsel chosen by such 
Member in connection with the negotiation, documentation, execution and delivery of this 
Agreement. 

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK; SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the undersigned have duly executed this Operating Agreement 
of Elevated Roots II LLC as of the date first above written.  
 
 
MANAGERS:   

 
BK Holding Company, LLC 
 
 
By:  ____________________________ 
        Barznab Khan, its Manager 
 
 
BAMA Holdings LLC 

 

By: ___________________________ 

     Robert Thomas Palmer, Jr., its Manager 

 
 
MEMBERS: 

 
BAMA Holdings LLC 
 
 
By: ___________________________ 
     Robert Thomas Palmer, Jr., its Manager 
 
 
BK Holding Company, LLC 
 
 
By:  ____________________________ 
        Barznab Khan, its Manager 
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Elevated Roots III LLC 
 

EXHIBIT A 
 

July 20, 2022 
 
 

Members and Units   
 

 
Member’s Name 

 
Units 

Percentage 
Interest 

BAMA HOLDINGS, LLC 5,000 50.00% 

BK Holding Company LLC 5,000 50.00% 

   

   

   

   

   

   

TOTAL 10,000 100% 
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