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 EMBER GARDENS BOSTON, LLC  
 
 OPERATING AGREEMENT  
 
 

The parties to this Operating Agreement, dated _________  are the following: 

Fuego Farms Inc. as the sole Managing Member. 

Non-Managing Members 

Thomas Augustine  

Joseph Hoffman 

Nicholas Vicario  

1. Formation of Company, Etc. 
 

(a) Name and Principal Place of Business. The name of the Company shall be 
"Ember Gardens Boston, LLC". The principal place of business of the Company shall be 297 
Newbury Street, Boston, MA 02115.  The Managing Members may at any time change the location 
of such principal office to another address within the greater Massachusetts metropolitan areas and 
shall give due notice of any such change to the other Members. 
 

(b) Registered Agent and Office. The registered agent for service of process on the 
Company in the Commonwealth of Massachusetts shall be Samuel P. Reef, Esquire, 77 Pond Street, 
Sharon, MA 02067 and the registered office of the Company in the Commonwealth of Massachusetts 
shall be at 297 Newbury Street, Boston, MA 02115.  
 

(c) Certificate of Organization. The Managing Members and/or Registered Agent shall 
promptly execute and file a Certificate of Organization of the Company in accordance with the provi-
sions of the Act and shall execute, file, record and publish as appropriate such amendments, 
certificates, and other documents as are or become necessary or advisable as determined by the 
Managing Members, including without limitation the annual report of the Company required by 
Section 12(c) of the Act. 
 

(d) Term. The Company shall continue in full force and effect until dissolved, except 
that the Company shall be dissolved upon the happening of any of the following events: (i) the sale 
or other disposition of all the assets of the Company; or (ii) the Withdrawal of a Managing Member, 
if the Company is not reconstituted with a successor Managing Member pursuant to Section 5(c)(iii) 
hereof; or (iii) the election to dissolve the Company made in writing by the Managing Members. 
 
2. Purposes.      The purposes of the Company are to acquire, own, maintain, develop, 
construct, rehabilitate, renovate, improve, finance, manage, operate, lease, sell, convey, assign, 
mortgage or otherwise deal with recreational cannabis retail, directly or indirectly, including through 
other limited liability companies, corporations, joint ventures, and general and/or limited 
partnerships, and to carry on any related business activity, and to engage in any other lawful 
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business, trade, profession, purpose or activity in which a limited liability company organized under 
the laws of the Commonwealth of Massachusetts may engage. 
 
3. Powers, Duties and Restrictions of the Company and the Managing Members 
 
  (a) Powers. In furtherance of the purposes set forth in Section 2, but subject to all 
other provisions of this Agreement, including without limitation those set out in Section 3(b), the 
Company is hereby authorized: (i) to acquire, construct, operate, maintain, finance, refinance and 
improve, and to own, sell, convey, assign, mortgage or lease the Property or any real estate and any 
personal property necessary, convenient, or incidental to the accomplishment of the purposes of the 
Company with respect to the Property, (ii) to borrow funds and issue evidences of indebtedness in 
furtherance of any or all of the purposes of the Company in connection with the Property, including 
promissory notes and guaranties, and to secure the indebtedness by mortgage, security interest, 
pledge, or other lien on any property or other assets of the Company, (iii)  to decrease, increase, or 
refinance any loan or any other indebtedness of the Company in connection with the Property and to 
sell, lease, exchange, or otherwise transfer or convey any, all or substantially all of the assets of the 
Company, (iv) to employ one or more management agents to manage any or all Company properties 
or assets, and to pay reasonable arms'-length compensation for such services, (v) to enter into, 
perform, and carry out contracts of any kind necessary to, in connection with, or incidental to the 
accomplishment of the purposes of the Company, including without limitation contracts related to 
management and the provision of brokerage services, provided, that such contracts shall be on terms 
no less favorable to the Company than arms'-length terms, (vi) to enter into any kind of activity and 
to perform and carry out contracts of any kind necessary to, in connection with, or incidental to the 
accomplishment of the purposes of the Company, so long as such activities and contracts may be 
lawfully carried on or performed by a limited liability company, to the extent applicable, under the 
laws of the Commonwealth of Massachusetts, (vii) to bring, defend, and compromise actions, in its 
own name, at law or in equity, and (viii) to take all actions and do all things necessary or advisable or 
incident to the carrying out of the purposes of the Company.   
 

(b) Authority and Duties of Managing Members. 
 

(i) Except as otherwise expressly provided in this Agreement, the Managing 
Members shall manage the affairs of the Company subject to the terms and provisions of this 
Agreement. The Managing Members, solely, shall be responsible for the selection and supervision 
of, and shall devote such time as it shall reasonably determine may be necessary to supervise, the 
activities of any property or asset manager retained by the Company including, without limitation, 
the inspection of any and all Company properties and assets in order to assure their proper 
maintenance and repair, the maintenance of books of account for the Company, the preparation of all 
reports of operations that are to be furnished to the Company pursuant to this Agreement or that are 
required by any taxing bodies or other governmental agencies or by the terms of any loan, the 
maintenance of adequate insurance with respect to any and all Company properties and assets 
pursuant to policies of insurance in form and coverage customary for similar properties and assets, 
the employment of personnel for the Company, and the doing of all other things that may be 
necessary or advisable in connection with the supervision of the affairs, business, and property of the 
Company including the Property.  All decisions to be made or actions to be taken by the Managing 
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Members hereunder shall, if at any time and from time to time there are more than two Managing 
Members, be made or taken by those Managing Members having a majority of the Percentage 
Interests in the Company. 
 

 (ii)  Without limitation of any other rights and powers granted to them, the Managing 
Members shall have the right and be authorized on behalf of the Company, upon such terms and 
conditions as they shall deem proper, but subject to all of the restrictions set forth in this Agreement, 
including, without limitation, the restrictions set forth in Section 3(c) below, to cause the Company 
to do all things necessary or appropriate to carry on the business and purposes of the Company, 
including without limitation the following: (i) borrow money on the general credit of the Company 
for use in the Company business and to issue evidences of indebtedness and to guarantee the debts of 
others for whatever purposes they may specify and, as security therefor, to mortgage, pledge or 
otherwise encumber the assets of the Company, (ii) purchase any and all real and personal property 
necessary or appropriate, as determined by the Managing Members in their discretion, in connection 
with carrying out the purposes of the Company, and finance such purchase, in whole or in part, by 
giving the seller or any other person or financial institution a security interest in the property so 
purchased, (iii) make reasonable and necessary capital expenditures, renovations, and improvements 
with respect to the real and personal property and other assets of the Company including the 
Property, and take all action reasonably necessary in connection with the maintenance, operation, and 
management thereof, including entering into lease agreements and tenancies at will; (iv) enter into an 
agreement with any real estate or asset management firm or firms to be the management agent for 
any or all of the Company's properties or assets, and to employ such agents, employees, accountants, 
attorneys, consultants and other persons necessary or appropriate to carry out the business and affairs 
of the Company, and to pay such fees, expenses, salaries, wages and other compensation to such 
persons as they shall in their sole discretion determine; (v) enter into any contract or agreement 
between the Company and a Managing Member or any Affiliated Person, so long as such contract or 
agreement is entered into on terms no less favorable to the Company than arms'-length terms, (vi) 
�O�H�D�V�H�����V�H�O�O�����I�L�Q�D�Q�F�H���R�U���U�H�I�L�Q�D�Q�F�H���D�O�O���R�U���D�Q�\���S�R�U�W�L�R�Q���R�I���W�K�H���&�R�P�S�D�Q�\�¶�V���D�V�V�H�W�V���L�Q�F�O�X�G�L�Q�J���W�K�H���3�Uoperty; 
(vii) singly execute any documents to be filed with the Secretary of State of the Commonwealth, and 
to singly execute, acknowledge, deliver and record any recordable instrument purporting to affect an 
interest in real property or the Property, whether to be recorded with a registry of deeds or a district 
office of the Land Court; and (viii) to take all of the actions, in the name and on behalf of the 
Company, set forth in or contemplated by Section 3(a) or related or incidental thereto. 
 

(c) Restrictions on Authority of Managing Members. The Managing Member shall  
owe a fiduciary duty of good faith and fair dealing to the other Members.  No additional or substitute 
Managing Members shall be admitted without the consent of at least Sixty-Six and 66/100 (66.66%) 
percent of the total percentage interest in the Company and unless such person or entity has first 
agreed to be bound by this Agreement (and assume the obligations of a Managing Members 
hereunder) and by all loan documents to the same extent and under the same terms as the other 
Managing Members.  In addition, without the prior consent of at least Sixty-Six and 66/100 
(66.66%) percent of the total membership interest in the Company, no Managing Members shall: 
 

(i) dissolve and wind up the Company; or merge or consolidate the Company with 
another business entity; 
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(ii)  sell, exchange, lease (except as otherwise provided in this Agreement), mortgage, 

pledge or otherwise transfer all or a material part of the assets of the Company; 
 

(iii)  ch�D�Q�J�H���W�K�H���Q�D�W�X�U�H���R�U���S�X�U�S�R�V�H�V���R�I���W�K�H���&�R�P�S�D�Q�\�¶�V���E�X�V�L�Q�H�V�V�� 
  
 (iv) borrow from the Company or commingle Company funds with funds of any other 

person; 
 
(v) rent office space except at fair market value rents; 

 
(vi) file a voluntary petition in bankruptcy on behalf of himself or the Company; 

 
(vii)  admit additional members except as permitted in Section 5(a); 

 
(viii)  acquire more than $1,000,000.00 of goods or services in any particular transaction or 

more than $20,000,000.00 in the aggregate in any twelve month period; or 
 

(ix) enter into any lease or rental agreement for any building or part of a building owned 
by the Company without approval of, at least, Sixty-Six and 66/100 (66.66%) percent 
of the Members.   

 
 

(d) Managing Members Compensation. The Managing Members shall not be entitled to 
any compensation for their services hereunder, but shall be entitled to reimbursement for any costs 
and expenses incurred by them on behalf of the Company upon presentation of appropriate 
documentation.  Without limiting the foregoing, it is agreed and understood that no Managing 
Members or Affiliated Person shall receive any commission or other fee in connection with the sale, 
lease, financing, refinancing, or other disposition of all or any part of the Property  or in connection 
with any other Capital Transaction.   
 

(e) Execution of Instruments: Reliance by Third Parties. Any and all instruments 
executed pursuant to the powers contained herein may create obligations extending beyond the date 
of any possible termination of this Agreement. Notwithstanding any limitation contained in this 
Agreement, every agreement relating to property owned by the Company and executed in connection 
with the Company by the Managing Members, on behalf and in the name of the Company, shall be 
conclusive evidence in favor of every person relying thereon or claiming thereunder that, at the time 
of the delivery thereof, this Agreement was in full force and effect, and that the execution and 
delivery thereof was duly authorized hereunder and that such agreement is binding upon the 
Company. Any person dealing with the Company or with any Managing Members may rely upon a 
certificate given by a Managing Member as to his authority to sign documents on behalf of the 
Company or as to any other fact germane to the Company or the activity of such Member; and no 
third party shall be obliged to see to the application of any money or property delivered to a 
Managing Member or to see that any provision of this Agreement has been complied with.   
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(f) Non-Managing Members. Except as specifically set forth herein, no Member other 

than a Managing Member shall participate in or have any vote with respect to or any control over the 
Company business, operations or affairs in any manner whatsoever, except as set forth in this 
Operating Agreement. No Member other than the Managing Members shall have any authority or 
right to act for or to bind the Company. 
 

(g) Voting Rights of Managing Members and of Non-Managing Members.  For the  
purpose of this Operating Agreement, both the Managing Members and Non-Managing Members 
shall have a vote consistent with their respective percentage interests as set forth in Exhibi�W���³�$�´���D�Q�G����
in the event any such share shall be held by two (2) or more individuals, only one (1) shall be 
designated as the Voting Member; such designation shall be in writing signed by the non-voting 
Member. Wherever a vote of the Members is required, any Member may vote either in person or by 
written proxy signed by the Member. 
 
 (h) Death of a Managing Member. In the event of the death of one or both of the 
Managing Members, then an Affiliated Person or Member, to the extent part of the deceased 
Managi�Q�J�� �0�H�P�E�H�U�¶�V Immediate Family, shall designate, in their sole discretion, a successor 
Managing Member to serve in their place, and any such appointment shall be effective immediately 
without the need for a separate writing or the approval of the remaining Managing Member.  
  
4. Members.  

 
 (a) Members; Capital. 

 
(i)  The Capital Contributions of the Managing Members and Members are 

set forth on Exhibit A hereto and have been or will be paid to the Company within twenty (20) days 
from the date hereof.  
 

(ii)   Except as provided in Section 5, additional Members may be admitted 
only by written approval of the Managing Members. 
 

(iii)   Each Member shall have an obligation to contribute additional capital 
to the Company; provided that if the Managing Members determine that the Company requires 
additional capital, they may request such additional capital from the Members by notice to the 
Members.   
 

(iv)  No interest shall be paid on any Capital Contribution to the Company. 
No Managing Member or Member shall be liable for Company obligations in excess of the capital 
contributed by him/her, plus his/her share of profits remaining in the Company, if any, and such 
other amounts as he/she may be liable for pursuant to the Act. Neither the Managing Members nor 
any other Member shall have any personal liability for the repayment of the Capital Contribution of 
any Member, and no Member shall have any obligation to fund any deficit in his/her Capital 
Account. Each Member hereby waives, for the term of the Company, any right to partition the 
property of the Company or to commence an action seeking dissolution of the Company under the 
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Act. No Member shall otherwise do any act detrimental to the best interests of the Company, or 
which would make it impossible to carry out the purposes or carry on the business of the Company 
as provided herein. 

 
(v)  Should any Member fail to contribute additional capital to the 

Company, said Member�¶s percentage shares will be sold.  The other Managing Members and non 
Managing Members shall have an option to purchase all of the shares of said Member based upon 
their pro rate percentage membership.  The other Members shall have thirty (30) days to exercise 
their respective options to purchase.  Provided, however, that if said Member�¶s Capital Account is 
greater than 5%, said Member shall be reimbursed based upon said Members remaining Capital 
Account. 

 
(vi)  Each Members shares may be removed by the Managing Member for 

cause.  The following events or conditions, as determined by the managing members in its reasonable 
judgment shall constitute �³Cause�  ́ (with the member under consideration for removal recusing 
himself): (i) the unreasonable refusal of the Member to perform, or material negligence in the 
performance of, his duties and responsibilities to the Company under the Operating Agreement, any 
employment agreement with the company or any independent contractor agreement with any entity 
through which the member provides services to the Company, (ii) material breach of the such 
member�¶s fiduciary duties as a member of the company, (iii) conviction of, or plea of nolo 
contendere to, any felony or any other crime involving personal dishonesty or moral turpitude, (iv) 
intentional conduct materially harmful to the business, interests or reputation of the company, (v) any 
conduct which would materially threaten any licenses held by the company or (vi) any failure to 
otherwise comply with the material terms and conditions of this Operating Agreement, after written 
notice from the company. 
 
 

 
(b) Borrowings and Loans. If any Member shall lend any monies to the Company, 

the amount of any such loan shall not constitute an increase in the amount of such Member's Capital 
Contribution nor affect in any way such Member's share of the profits, losses, and distributions of the 
Company.  Any loans by a Member shall be repayable from any available funds of the Company, and 
the interest rate thereon shall not be greater than the Wall Street Journal Price, fixed at the time of 
the loan and adjusted every three months thereafter in accordance with the changes of the Wall Street 
Journal Price unless otherwise agreed. 
 
5. Transferability of Member's Interests 
 

(a) Restrictions on Transfer. 
 

(i) No Member shall have the right to dispose of, sell, alienate, assign, encumber, 
or otherwise transfer all or any part of his/her interest in the Company (other than assignments by 
operation of law) to any person or entity, other than another Member, a member of the transferor 
Member's Immediate Family, or a trust for the benefit of one or more of such Member and his/her 
Immediate Family, unless prior to such transfer the transferee is approved in writing by the 
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Managing Members, acting in their absolute discretion.   
 

(ii)  The transferee of the Company interest of a Member may become a 
substituted Member only upon the terms and conditions set forth in this Section 5. The Managing 
Members (or, in the case of a transfer by a Managing Member, the non-transferring Managing 
Member or, if none, the Members acting solely by the Consent of the Members) shall have the 
power, in their sole discretion, to admit or to refuse to admit as substituted Members, transferees 
who acquire the interest, or any part thereof, of a Member hereunder. Except as otherwise provided 
in this Section 5, the failure or refusal of the Managing Members to admit an assignee as a 
substituted Member shall not affect the right of such assignee to receive the share of distributions of 
the Company to which his/her predecessor in interest would have been entitled; however, the 
assignee of the assigned interest shall not be entitled to exercise any rights of a Member of the 
Company (whether as a Managing Member or otherwise), including without limitation the right to 
vote or consent with respect to any proposed action of the Company, unless and until the assignee is 
admitted as a substituted Member (in addition, in the case of assignment of an interest of the 
Managing Members, the transferee shall not be entitled to assume the status of a Managing Member 
without the Consent of the Members except in the case of death of a Managing Member. From and 
after the assignment of any interest or portion thereof, the assignor shall not be entitled to exercise 
any rights of a Member of the Company (whether as a Managing Members or otherwise) in respect 
of the interest or portion thereof assigned, including without limitation the right to vote or consent 
with respect to any proposed action of the Company, regardless of whether his/her assignee becomes 
a substituted Member. An assignee of a Member's interest who does not become a substituted 
Member as provided herein and who desires to make a further assignment of his/her interest shall be 
subject to all of the provisions of this Section 5 to the same extent as any Member desiring to make 
an assignment.   
 

(iii)  In addition to the foregoing requirements, the admission of an assignee as a 
substituted Member shall be conditioned upon the assignee's written acceptance of the terms and 
provisions of this Agreement and his/her written assumption of the obligations hereunder of his/her 
assignor. Whether or not a transferee who acquired any interest in the Company has accepted in 
writing the terms and provisions of this Agreement and assumed in writing the obligations hereunder 
of his/her predecessor in interest, such transferee shall be deemed, by the acquisition of such interest, 
to have agreed to be subject to and bound by all the obligations of this Agreement with the same 
effect as any predecessor in interest of such transferee. 
 

 (iv) All costs incurred by the Company in connection with the admission to the 
Company of a substituted Member pursuant to this Section 5 shall be borne by the transferor 
Member (and if not timely paid, by the substituted Member), including, without limitation, costs of 
any necessary amendment hereof, filing fees, if any, and reasonable attorneys' fees. 
 

(b) Additional Restrictions. Anything contained in the foregoing provisions of this 
Section 5 expressed or implied to the contrary notwithstanding: 
 

(i) In no event shall a sale, transfer, assignment, exchange, or other disposition of 
any Member's interest take place (A) if such sale, transfer, assignment, exchange, or other disposition 
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could, in the opinion of tax counsel to the Company, cause a termination of the Company within the 
meaning of Section 708 of the Code or (B) if the Managing Members determine, based on advice of 
tax counsel, that such transaction could cause a termination of the Company's status as a partnership 
or cause the Company to be treated as a publicly traded partnership for federal income tax purposes. 
 

(ii)  In no event shall all or any part of a Member's interest in the Company be 
assigned or transferred to a minor or incompetent. 
 

(iii)  Any sale, transfer, assignment, exchange, or other disposition in contravention 
of any of the provisions of this Section 5 shall be void and ineffectual and shall not bind or be 
recognized by the Company. 

 
(iv)  In no event shall a sale, transfer, assignment, exchange, or other disposition of 

any Member's interest take place  if such sale, transfer, assignment, exchange, or other disposition 
could put in jeopardy any licenses held by the Company from the Cannabis Control Commission of 
Massachusetts due to violating the ownership requirements set forth in 935 CMR 500.000 

 
(v)   In no event shall a sale, transfer, assignment, exchange, or other disposition of 

any Member's interest take place  if such sale, transfer, assignment, exchange, or other disposition 
could put in jeopardy any designations assigned to the Company by the City of Boston, such as a 
Social Equity Designation. 

 
 

 
(c) Continuation of the Company. 

 
(i) The liquidation, dissolution, bankruptcy, insolvency, death, or incompetence 

of any Member, other than the Managing Member, shall not terminate the 
business of the Company, which shall continue to be conducted upon the 
terms of this Agreement by the Managing Member. 

 
(ii)  No Managing Member shall voluntarily withdraw from the Company or 

transfer any interest in the Company without the consent of two thirds 
majority vote.  

 
6. Distributions. 

 
 (a) Cash Flow Distributions.  Within 15 days after the end of each fiscal quarter, the 

Company's Cash Flow for such quarter will be determined and distributed to the Members except 
such amounts as are necessary to maintain a reserve of $5,000, or such lesser or greater amount as 
the Managing Members determines necessary to conduct retail cannabis operations.  Each 
distribution of Cash Flow of the Company shall be made to the Members in proportion to their 
respective percentage interests.  Fiscal quarter distributions shall only occur once cannabis retail 
operations commence.   
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(b) Proceeds of Capital Transactions. Al l cash available from a Capital Transaction or 

from the winding up of the affairs of the Company shall be applied first, to the payment of all debts 
and liabilities of the Company then due (or required by any lender or creditor to be repaid on account 
of the applicable Capital Transaction), to the extent deemed reasonable by the Managing Member 
and second, to be held as reserves for future contingencies, as determined by the Managing Member, 
provided, that at the expiration of such period of time as the such Managing Member shall 
reasonably deem advisable, the balance of such reserves remaining after payment (or other 
satisfaction) of such contingencies shall be distributed in the manner hereinafter set forth in this 
subsection. The remaining cash available for distribution, if any, shall then be distributed to the 
Members as provided in subsection (a) above. In the event of any distribution in kind, Capital 
Account adjustments shall be made in connection therewith by applying the principles of Section 
8(c). 
 
7. Allocations of Profits and Losses 
 

(a) Profits. Except as otherwise provided in this Section 7, all profits and credits of the 
Company (for both accounting and tax purposes) shall be allocated to the Managing Members from 
time to time (but no less often than quarterly and before (A) making any distribution to the  
Members, (B) any transfer or redemption of interests in the Company, and (C) any admission of new 
members to the Company) as follows:   
 

(i) First in proportion to and to the extent of any net prior allocations of losses 
under Section 7(b) (after taking into account previous allocations under this clause (i)); 
 

(ii)  Second, to the Managing Members, in proportion to their respective 
percentage interests in the Company. 
 

(b) Losses.  Except as otherwise provided in this Section 7, all losses of the Company (for 
both accounting and tax purposes) shall be allocated to the Managing Members from time to time 
(but no less often than once annually and before making any distribution to the Members) as follows: 

 
(i) First in inverse order of any net prior allocations of profits under Section 7(a) 

(after taking into account previous allocations under this Section 7(1))(i)); 
 

(ii)  Second, to the Managing Members, in proportion to their respective 
percentage interests in the Company. 
 

 (c) Limitation. Notwithstanding anything otherwise provided in Section 7(b), no 
Member will be allocated any losses not attributable to Nonrecourse Debt to the extent such 
allocation (without regard to any allocations based on Nonrecourse Debt) results in such Managing 
Member's Capital Account (decreased by the items set forth in Treasury Regulations §§ l.704-
1(b)(2)(ii)(d)(4),(5), and (6)) being reduced below the lesser of zero or a deficit in excess of such 
Managing Member's obligation to restore deficits on the dissolution of the Company (including 
deemed obligations to restore such deficits under Treasury Regulations §§ 1.704-2(g)(1) and 1.704-
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2(i)(5)) (the "Unpermitted Deficit"); any losses not allocable to a Managing Member under this 
sentence shall be allocated to the other Members in proportion to their outstanding Capital 
Contributions. In the event any Managing Member's Capital Account is adjusted (by way of 
distribution, allocation, or otherwise) to create an Unpermitted Deficit, such Managing Member 
shall, as soon as possible thereafter, be allocated items of Company gross income to eliminate the 
Unpermitted Deficit. In addition to the foregoing, if, at the end of any fiscal year of the Company, 
after taking into account all distributions made and to be made in respect of such year but prior to 
any allocation of profits and losses for such year except that provided above in this paragraph, any 
Managing Member shall have a negative Capital Account by reason (and to the extent) of allocations 
of items of loss or deduction attributable in whole or part to Nonrecourse Debt, such Managing 
Member shall be allocated (or if more than one Managing Member has such a negative Capital 
Account both such Managing Members shall be allocated ratably between them in accordance with 
the respective proportions of such negative balances as are attributable to such deductions or losses) 
that portion of any items of gross income for such year as may be equal to the amount by which the 
negative balance of such Managing Member's negative Capital Account exceeds the sum of: (i) such 
Managing Member's allocable share of the aggregate Minimum Gain with respect to all of the assets 
securing such Nonrecourse Debt, plus (ii) such Managing Member's allocable share of aggregate debt 
that is Recourse Debt, such allocable share to be determined in accordance with the provisions of 
Section 752 of the Code, plus (iii) such Managing Member's obligation to restore deficits on the 
dissolution of the Company. In addition, if there is a net decrease in the Company's aggregate 
Minimum Gain with respect to all of its assets for a Company taxable year, each Managing Member 
shall be allocated (to the extent not allocated by the preceding sentence) items of Company income 
and gain ratably in an amount equal to that Managing Member's share of such net decrease in the 
manner and to the extent required by Treasury Regulations § 1.704-2(f).   
 

 
(d) Calculation of Profits and Losses.  For all purposes hereof, the Company's profits 

and losses shall be determined by taking into account all of the Company's items of income and gain 
(including items not subject to federal income tax) and all items of loss, expense, and deduction, in 
each case determined under federal income tax principles as applicable to partnerships. 
 

(e) Managing Member Nonrecourse Deductions.  Any Managing Member 
Nonrecourse Deductions for any fiscal year or other period shall be allocated to the Managing 
Member who (in his capacity, directly or indirectly, as lender, guarantor, or otherwise) bears the 
economic risk of loss with respect to the loan to which such Managing Member Nonrecourse 
Deductions are attributable in accordance with Treasury Regulations § 1.704-2(i). If during a 
Company taxable year there is a net decrease in Managing Member nonrecourse debt minimum gain, 
that decrease will be charged back among the Managing Members in accordance with Treasury 
Regulations § 1.704-2(i)(4).   

 
 
 (f) Section 704(c) and Capital Account Revaluation Allocations. The Managing 

Members agree that to the full extent possible with respect to the allocation of depreciation and gain 
for federal income tax purposes only, Section 704(c) of the Code shall apply with respect to non-cash 
property contributed to the Company by any Managing Member. For example, if the tax basis of any 
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property contributed is less than its agreed value for purposes of determining Capital Accounts (the 
"704(c) Difference"), (i) on the sale of all or a portion of such property, any tax gain resulting, up to 
the dollar amount of the 704(c) Difference reduced by any prior allocations under this clause (i) and 
prior allocations of such Managing Member's share of depreciation under clause (ii) below, shall be 
specially allocated to the contributing Managing Member, and (ii) any remaining depreciation 
deductions with respect to such property shall, for each fiscal year, be specially allocated to the other 
Managing Member to the extent of such depreciation deductions allocated to such other Managing 
Member for purposes of determining Capital Accounts, up to an amount equal to the 704(c) 
Difference reduced by prior allocations under this clause (ii) of such share and prior allocations 
under clause (i) above. For purposes hereof, any allocation of income, 1055 gain or any item thereof 
to a Managing Member pursuant to Section 704(c) of the Code shall affect only his tax basis in his 
Company interest and shall not affect his Capital Account in the Company. In addition to the 
foregoing, if Company assets are reflected in the Capital Accounts of the Managing Members at a 
book value that differs from the adjusted tax basis of the assets (e.g. because of a revaluation of the 
Managing Members' Capital Accounts under Treasury Regulations § 1.704-(l)(b)(2)(iv)(f)), 
allocations of depreciation, amortization, income, gain or loss with respect to such property shall be 
made among the Managing Members in a manner consistent with the principles of Section 704(c) of 
the Code and this subsection.   
 

 
(g) Notwithstanding anything in this Section 7 to the contrary, the Managing Members 

shall in the aggregate be allocated, to the extent not otherwise allocated, at least 1% of all profits and 
losses and all items of income, loss, and credits allocated pursuant to this Section 7. Any such 
allocation shall be offset by the next subsequent allocation to the Managing Members under 
subsections (a) and (1,) above, to the extent such offset would be otherwise consistent with this 
subsection.   
 
8. Dissolution and Winding Up 
 

 (a) General. Upon dissolution of the Company in accordance herewith, and unless 
the business of the Company is continued upon the terms of this Agreement by the unanimous 
written agreement of all of the Members, the business of the Company shall continue for the sole 
purpose of winding up its affairs. The winding up process shall be carried out by the Managing 
Member unless the dissolution is caused by the Withdrawal of the Managing Member, in which case 
a liquidator shall be appointed for the Company by Consent of the Members (the Managing Members 
or such liquidator is referred to herein as the "Liquidator"). In winding up the Company's affairs, the 
liquidator shall, determine whether none, some, or all of the assets of the Company shall be 
distributed to the Members in kind; every effort shall then be made to dispose of the assets of the 
Company not being distributed in kind in an orderly manner, having regard to the liquidity, 
divisibility and marketability of such assets. Any asset to be distributed in kind shall be distributed to 
the Members in such relative proportions as the Liquidator may determine, so long as the aggregate 
fair market value of all amounts distributed hereunder is consistent with the Members' overall rights 
to receive distributions as set forth herein. The Liquidator shall not be entitled to be paid by the 
Company any fee for services rendered in connection with the liquidation of the Company, but shall 
be reimbursed by the Company for all third-party costs and expenses incurred by him in connection 
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therewith and shall be indemnified by the Company with respect to any action brought against him in 
connection therewith by applying the provisions of Section 10. 
 

(b) Application and Distribution of Company Assets. The assets of the Company in 
winding up shall be applied or distributed as set forth in Section 6(b). 
 

(c) Capital Account Adjustments.  For purposes of determining a Member's 
Capital Account, if, on liquidation and dissolution, some or all of the assets of the Company are 
distributed in kind, Company profits (or losses) shall be increased by the profits (or losses) that 
would have been realized had such assets been sold for their fair market value on the date of 
dissolution of the Company, as determined by the Liquidator. Such increase shall, except to the 
extent it reflects tax profits or losses allocated to a Member under Section 7(f), be allocated to the 
Members in accordance with Section 7(a) or (b) hereof, as applicable, and shall increase (or 
decrease) their Capital Account balances accordingly prior to calculating any distributions under 
Section 8(b) hereof. 
 
 
9. Books, Records and Accounting 
 

(a) Company Books of Account. The Company or the Accountants shall cause to be 
entered in appropriate books, kept at the Company's principal place of business, all transactions of or 
relating to the Company. Each Managing Member and/or Member shall have access to and the right, 
�D�W���V�X�F�K���0�D�Q�D�J�L�Q�J���0�H�P�E�H�U�¶�V���R�U���0�H�P�E�H�U�
�V���Vole cost and expense, to inspect and copy such books and 
all other Company records during normal business hours; provided that the inspecting Managing 
Member or Member shall be responsible for any out-of-pocket costs or expenses incurred by the 
Company in making such books and records available for inspection. 
 

(b) Deposits of Company Funds. All funds of the Company shall be deposited in the 
Company's name in such checking, money market, or other account or accounts as the Managing 
Members may from time to time designate; withdrawals shall be made therefrom on such signature 
or signatures as the Managing Members shall determine. 
 

(c) Fiscal Year. The fiscal year of the Company shall be the calendar year. 
 

(d) Financial Statements: Reports to Members. The Managing Members shall cause to 
be prepared and sent to each Member financial statements, including the following: (a) monthly 
operating statements with a copy of a copy of the most recent bank statement within Twenty (20) 
days of the close of each month (b) within 90 days after the close of each fiscal year, annual reports 
of the Company, including a balance sheet and the related statements of income and retained 
earnings and changes in financial position, and (c) annual statements indicating the share of each 
Member of the net income, net loss, depreciation, gain, loss and other relevant items of the Company 
for each calendar year for federal income tax purposes, prepared by the Accountants within 90 days 
after the close of such calendar year; and (d) annual federal and state tax returns on or before the date 
on which they are due. 
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  (e) Tax Matters Partner. The Managing Member shall be the tax matters partner of the 
Company for purposes of the Code. The tax matters partner shall be entitled to take such actions on 
behalf of the Company in any and all proceedings with the Internal Revenue Service as he, in his 
absolute discretion, deems appropriate without regard to whether such actions result in a settlement 
of tax matters favorable to some Members and adverse to other Members. The tax matters partner 
shall not be entitled to be paid by the Company any fee for services rendered in connection with any 
tax proceeding, but shall be reimbursed by the Company for all third-party costs and expenses 
incurred by him in connection with any such proceeding and shall be indemnified by the Company 
with respect to any action brought against him in connection with the settlement of any such 
proceeding by applying the provisions of Section 10. 
 

(f) Tax Elections. The Managing Member may make all tax elections (including, but not 
limited to, elections relating to depreciation and elections pursuant to Section 754 of the Code) as 
they may deem appropriate. Notwithstanding anything contained in Section 7 of this Agreement, any 
adjustments made pursuant to Section 754 of the Code shall affect only successors in interest. 
 
 
10. Indemnification. No Managing Members (or any officer, director, shareholder, 
employee, agent, or affiliate thereof) shall have any liability to the Company or to any Member for 
any loss suffered by the Company or such Member that arises out of any action or inaction of that 
Managing Member (or other such person) if the Managing Member (or such other person), in good 
faith, determined that such course of conduct was in the best interest of the Company and such 
course of conduct did not constitute gross negligence, recklessness, or willful misconduct of the 
Managing Members (or such other person). Each Managing Member (and any officer, director, 
shareholder, employee, agent, or affiliate thereof) shall be indemnified by the Company against any 
losses, judgments, liabilities, expenses (including, without limitation, reasonable attorneys' fees and 
court costs) and amounts paid in settlement of any claims sustained by him in connection with the 
Company in the Managing Member's capacity as a Managing Member thereof, provided that such 
person acted (or did not act) in good faith in the reasonable belief that such course of conduct was in 
the best interests of the Company and such course of conduct did not constitute gross negligence, 
recklessness, or willful misconduct of the Managing Member (or such other person). 
 
11. General 
 

(a) Entire Agreement: Amendments. This Agreement contains the sole and entire 
agreement of the parties with respect to the subject matter hereof. This Agreement may only be 
amended by a written agreement signed by the Managing Members. 
 

(b) Binding Agreement. The covenants and agreements herein contained shall inure to 
the benefit of and be binding upon the parties hereto and their respective personal representatives, 
successors in interest and permitted assigns. 
 

 (c) Notices. Any and all notices contemplated by this Agreement shall be in writing 
and shall be deemed adequately given upon receipt when delivered in hand or by telecopy (Email 
transmission shall suffice) confirmed by one of the other methods for providing notice set forth 
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herein, or one (1) business day after being sent, postage prepaid, by nationally recognized overnight 
courier (e.g., Federal Express), or five (5) days after being sent by certified or registered mail, return 
receipt requested, postage prepaid, to the party or parties for whom such notices are intended. All 
such notices to Members shall be addressed to the  Member's last address of record on the Company 
books; all such notices to the Company or the Members shall be addressed to the Company or the 
Members, as applicable, at the address set forth in Section 1(a) or at such other address as such 
person or entity may have designated by notice given in accordance with the terms of this subsection. 
 

(d) Captions. Captions contained in this Agreement are inserted only as a matter of 
convenience and in no way define, limit, extend or describe the scope of this Agreement or the intent 
of any provisions hereof. 
 

(e) Governing Law. This Agreement shall be governed by and construed in 
accordance with the internal substantive laws of the Commonwealth of Massachusetts. 
 
  
12. Definitions 
 

(a) Cross References to Terms Defined Above 
 

Term        Section 
 

Liquidator.................................................................................. 8(a) 
704(c) Difference...................................................................... 7(f) 
Unpermitted Deficit.................................................................. 7(c) 

 
(b) Other Defined Terms 

 
"Accountants" means the firm of independent certified public accountants appointed by the 

Managing Members from time to time as accountants to the Company. 
 

"Act" means the Massachusetts Limited Liability Company Act as set forth in Chapter 156C, 
§ 1 et seq. of the Massachusetts General Laws, as amended and in effect from time to time, and any 
successor statute. 
 

"Additional Capital Contribution" means any Capital Contribution made by a Managing 
Member or Member after the date hereof pursuant to Section 4(a). 
 

"Affiliated Person" means any (a) Managing Members, (b) member of the Immediate Family 
of any Managing Members, (c) legal representative, successor, or assignee of any Managing 
Members or member of such Managing Member's Immediate Family, (d) trustee of a trust 
established or maintained for the benefit of any Managing Members or member of such Managing 
Member's Immediate Family, (e) entity of which 10% or more of the voting or beneficial interest is 
owned by any one or more of the persons referred to in any of the preceding clauses, (f) person who 
is an officer, director, trustee, employee, stockholder (10% or more) or partner of any entity or 
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person referred to in any of the preceding clauses, or (g) any person, trust, or entity that bears a 
relation to a person described in (f) similar to the relation borne by the persons, trusts, and entities 
described in (b), (c), (d), and (f) to the Managing Members.   
 

"Capital Account" means a separate account maintained for each Managing Member in the 
manner described in this paragraph. There shall be credited to each Managing Member's Capital Ac-
count (i) his Capital Contributions, (ii) his allocable share of Company profits, including any income 
or gain that is exempt from federal income taxation, and (iii) the amount of any Company liabilities 
that are assumed by such Managing Member or that are secured by any Company property 
distributed to such Managing Member. There shall be charged against each Managing Member's 
Capital Account (i) distributions to him from the Company, (ii) his allocable share of Company 
losses, including expenditures that are neither deductible nor properly chargeable to Capital 
Accounts under Section 705(a)(2)(B) of the Code or are treated as such expenditures under Treasury 
Regulations § 1.704- 1(b)(2)(iv)(j), and (iii) the amount of any liabilities of such Managing Member 
that are assumed by the Company or that are secured by any property contributed by such Managing 
Member to the Company. In connection therewith, the Managing Members may make adjustments 
consistent with Treasury Regulations §1.704-1(b)(2)(iv)(f) upon the occurrence of any event 
described in subparagraph (5) of such Regulations. Any reference in this Agreement to the Capital 
Account of a Managing Member shall include the Capital Account of any prior Managing Member in 
respect of the Company interest of such then Managing Member. Upon the occurrences of any event 
described in Treasury Regulations §§ 1.704-1~)(2)(iv)(d) and (f), the Capital Accounts may be 
restated by the Managing Members as set forth therein. The foregoing provisions of this definition of 
Capital Account are intended to satisfy the capital account maintenance requirements of Treasury 
Regulations §1.704-(b)(2)(iv) and such provisions shall be modified to the extent required by such 
Treasury Regulations or any successor provision thereto.   
 

"Capital Contribution" means the amount of cash and the fair market value (as set forth in the 
applicable documentation relating to such Capital Contribution) of all property contributed to the 
Company by a Member in his capacity as such at any point in time. All such amounts contributed 
shall be shown on Exhibit A to this Agreement. Any reference in this Agreement to the Capital 
Contribution of a then Member shall include a Capital Contribution previously made by any prior  
Member in respect of the Company interest of such then Member.   
 

"Capital Transaction" means (a) any sale, exchange or other disposition of all or substantially 
all of the assets of the Company or of any of the Property, (1) any refinancing of any mortgage or any 
other financing secured by all or substantially all of the assets of the Company or by the Property, or 
(c) any other extraordinary event. A Capital Transaction shall also include the receipt and collection 
of notes, if any, and payments thereon or any other consideration received or to be received by the 
Company upon a sale or other disposition of all or substantially all of the assets of the Company and 
all activities reasonably related thereto. 
 

"Cash Flow" The term "Cash Flow" of the Company for a particular fiscal year includes all 
profits or losses from the operation of the Company for such fiscal year (other than from a Capital 
Transaction), and shall be determined by adjusting such profits or losses (to the extent not otherwise 
adjusted) as follows: 
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 (1) The following items shall not be deductions: depreciation of buildings, improvements 

and personal property, and amortization of any item for which there is not an associated cash 
payment; 
 

(2) The following items shall be deductions: principal and interest payments on a 
mortgage or other loan; principal payments on any conditional sales contracts and other secured 
obligations, any amounts paid by the Company for capital expenditures or replacements (and not 
withdrawn from a reserve fund established for such purpose), amounts required to maintain 
reasonable working capital; 
 

 
 
(3) If the Managing Members shall so determine, reasonable reserves shall be deducted to 

provide for replacements, improvements, capital improvements or any other contingency of the 
Company; 
 

(4) Capital Contributions to the Company and the proceeds of Capital Transactions shall 
not be included in Cash Flow of the Company and payments made from such sources of funds shall 
be excluded in determining Cash Flow of the Company; and 
 

(5) Any other net cash receipts from the operation or financing or refinancing of the 
Company not properly includable in profits or losses, and any amounts released from operating 
reserve accounts described in this definition of the term "Cash Flow" and available for distribution, 
shall be included in Cash Flow of the Company. 
 

"Code" means the Internal Revenue Code of 1986, as amended and in effect from time to 
time. 
 

"Company" means the limited liability company governed by the terms of this Agreement as 
such limited liability company may from time to time be constituted and amended. 
 

"Consent of the Members" means, at the relevant time of reference thereto, except as 
otherwise provided in this Operating Agreement, the written consent of Managing Members and/or 
Members owning at least fifty one (51%) percent of the interests in the Company held by said 
Members as such (not including any interests held by any assignee of a Member's interest unless such 
assignee has been admitted as a Substituted Member in accordance with the provisions of Section 5). 
 

"Exhibit A" means Exhibit A to this Agreement, as amended and in effect from time to time. 
 

"Immediate Family" means, as to any individual, such individual's spouse and such 
individual's ancestors, descendants, siblings, nephews, nieces, and the spouse of any of such persons. 

 
"Managing Member Nonrecourse Deductions" means an item of loss, expense or deduction 

attributable to a nonrecourse liability of the Company for which a Managing Member bears the 
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economic risk of loss within the meaning of Treasury Regulations § l.704-2(b)(4).   
 

"Minimum Gain" means "partnership minimum gain" within the meaning of Treasury 
Regulations §§ 1.704-2(b)(2) and 1.704-2(d).  The amount of partnership minimum gain equals the 
total amount of gain the Company would realize for federal income tax purposes if it disposed of all 
assets subject to Nonrecourse Debts for no consideration other than full satisfaction thereof. 
 

"Nonrecourse Debt" means any debt of the Company or any entity treated as a partnership for 
federal income tax purposes in which the Company holds an interest, directly or through other 
entities treated as such partnerships, that is not Recourse Debt. 
 

 
"Percentage Interest" means, as to any Managing Member or Member, that member's 

Percentage Interest as set forth on Exhibit A. 
 
�³Property�  ́means any asset of the Company. 

 
"Recourse Debt" means debt of the Company or any entity treated as a partnership for federal 

income tax purposes in which the Company holds an interest, direct or through other entities treated 
as such partnerships, as to which a Managing Member or any related person bears the economic risk 
of loss, as determined under Section 752 of the Code and the Treasury Regulations promulgated 
thereunder. 
 

"Substituted Member" means any person or entity who is admitted to the Company as a 
substituted Member under the provisions of Section 5. 
 

"Treasury Regulations" means the regulations promulgated under the Code, as amended and 
in effect from time to time. 
 

"Withdrawal" (including the terms "Withdraw," "Withdrawing" and "Withdrawn") means, as 
to a Managing Members the occurrence of adjudication of insanity or incompetence, death, 
bankruptcy, retirement, resignation, dissolution, or any other voluntary or involuntary withdrawal 
from the Company for any reason, or the breach by the Managing Members of an obligation or 
covenant set forth in this Agreement that is not remedied within fifteen (15) days of its receipt of 
notice of such breach from any other Managing Member. Bankruptcy shall be deemed to have 
occurred whenever a Managing Members shall file (or consent to the filing of) a petition seeking 
adjudication of such Managing Member as bankrupt or insolvent, or seeking an arrangement with 
creditors under a bankruptcy act or any similar legislation shall execute an assignment for the benefit 
of creditors, or shall become subject to the direction and control of a receiver, or whenever a petition 
shall be filed without the Managing Member's consent seeking the Managing Member's adjudication 
as a bankrupt, or an arrangement among his creditors, and such petition is not dismissed or denied 
within 90 days after the date of filing. 

 
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date 

first set forth above. 
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Managing Members:      
 
________________________________ 
Shane Hyde on behalf of Fuego Farms Inc.  
 
 
DATE: _______________________ 
 
       
 
Non-Managing Members: 
 
 
 
________________________________ 
Thomas Augustine  
 
Address: ____________________________________________________ 
 
DATE: _______________________  
 
 
 
 
 
________________________________ 
Joseph Hoffman  
 
Address: ____________________________________________________ 
 
DATE: _______________________  
 
 
 
 
 
 
________________________________ 
Nicholas Vicario  
 
Address: ____________________________________________________ 
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DATE: _______________________  
 
 
 
  
 

 
 
 
 
 
 
 
 

 
 

 
EXHIBIT "A"  

 
 Members and Capital Contributions 
 
 
MEMBERS    Initial Capital   Percentage 

Contribution  ($17,000 total)  In terest 
 
 
Managing Member 
    
 
Fuego Farms Inc   $7,735                           45.5% 
 
 
Non-Managing Members 
 
Thomas Augustine    $170     1% 

Joseph Hoffman   $8,670     51% 

Nicholas Vicario    $425     2.5% 
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�� 
Certificate Id:48199

�� 

�� 
�� 
The Department of Unemployment Assistance certifies that as of 5/25/2021 ,Ember Gardens Boston LLC 
is current in all its obligations relating to contributions, payments in lieu of contributions, and the employer 
medical assistance contribution established in G.L.c.149,§189.
�� 
This certificate expires in 30 days from the date of issuance. 

�� 
�� 
�� 

Richard A. Jeffers, Director
�� 
Department of Unemployment Assistance 
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